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TITLE  XX.— MINES  AND  MINING. 
By  Frederick  M.  Hall,  LL.  B. 

LESSON  62.— 

CHAPTER  I. 

ORIGIN,    SOURCES   AND   HISTORY  OF  MINING  LAW. 

§1.  Introductory, 

2.  Mining  Law  Defined. 

3.  Origin  of  American  Mining  Law. 

4.  Influence  of  English  Common  Law  upon  American  Mining  Law. 

5.  Sources  of  Mining  Titles. 

6.  Laws  Governing  Mines  in  the  United  States. 

7.  Same — United  States  laws. 

8.  Same — State  Statutes. 

9.  Same — Mining  District  Regulations. 
10.  Same — Mining  Customs. 

§1.  Introductory. — A  comprehensive  review  of  the 
mining  jurisprudence  of  the  various  countries  of  the  world 
is,  of  necessity,  beyond  the  scope  and  province  of  this 
Course.  To  be  sure,  the  American  system  of  mining  law  is 
in  large  measure  based  upon,  and  has  its  parallels  in,  the 
like  history  and  laws  of  other  nations,  and  it  is  from  them 
that  many  of  the  fundamentals  of  American  mining  juris- 
prudence have  their  derivation.  Yet  great  as  may  be  the 
debt  owed  to  other  nations,  it  is  not  essential  to  present 
requirements  that  their  laws  be  specifically  studied,  except 
as  to  the  basic  principles  thereof,  which  are  merged  into 
our  existing  law.  This  will  be  adequately  done  in  these 
lectures. 

§2.  Mining  Law  Defined. — Strictly  speaking,  a  mine 
may  be  said  to  consist  of  any  excavation,  shaft,  or  tunnel 
made  in  the  earth's  surface  for  the  purpose  of  removing 
the  minerals  or  metallic  substances  contained  therein.  And 
yet  the  term  is  used  in  a  broader  sense,  as  well  to  desig- 
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nate  the  substance  or  deposit  itself,  seperate  from  the  ex- 
cavation, shaft,  or  tunnel;  also  to  denote  the  specific  prop- 
erty within  which  a  mineral  vein  or  deposit  may  be  located. 

The  term  "minerals"  has  been  held  to  include  "all  the 
substances  in  the  earth's  crust  which  are  sought  for  and 
removed  by  man  for  the  substance  itself/'^  Thus,  all 
metals  or  metallic  substances  of  whatever  nature,  would 
be  included  in  such  classification,  and,  as  well,  coal,  and 
clay,  stone  of  various  sorts,  petroleum,  natural  gas,  etc. 

Mining  law  may  therefore  be  defined  as  that  particu- 
lar branch  of  jurisprudence  applicable  to  mines,  their  lo- 
cation, construction  and  operation. 

§3.  Origin  of  American  Mining  Law. — American  min- 
ing law  may  be  said  to  date  from  the  discovery  of  gold  in 
California,  in  1848,  and  the  customs  and  precedents  estab- 
lished by  the  pioneers  of  that  period  are  in  reality  the  foun- 
dation of  the  mining  laws  as  they  now  exist.  In  other 
words,  the  rules,  regulations  and  customs  thus  formulated 
may  be  aptly  termed  the  common  law  of  American  mining 
jurisprudence.  Many  of  the  existing  federal  and  state 
statutes  applicable  to  mineral  lands,  particularly  those  of 
early  enactment,  are  but  the  putting  into  concrete  form,  the 
rules  and  customs  governing  the  location  and  retention  of 
mining  claims  as  established  by  the  miners  of  that  period. 
Originating  in  necessity,  many  of  them,  they  are  still  the 
embodiment  of  the  will  of  the  early  miners,  as  expressed  at 
their  councils;  and  they  have  generally  been  declared  valid 
in  the  various  courts  of  the  land. 

The  reason  for  such  an  attitude  upon  the  part  of  the 
courts  is  evident.  Notwithstanding  the  raising  of  the 
American  flag  in  California  on  July  7,  1846,  the  Mexican 
laws  regulating  mining  were  in  full  force  and  effect  until 
abolished  by  proclamation  of  the  then  military  governor 
of  California,  on  February  12, 1848.  This  action  on  the  part 
of  the  governor  made  necessary  the  adoption  of  local  rules 
and  regulations,  as  stated  above.  In  short,  the  inrush  of  thou- 
sands of  men,  many  of  whom  were  lawless — or  by  the  lust  of 
gold  become  so, — but  by  far  the  larger  number  of  whom  were 

*  Henry  v.  Lowe,  73  Mo.,  96. 


DEPARTMENT  OF  LAW  3 

in  favor  of  government  by  law,  led  to  the  adoption  of  these 
local  rules  and  regulations,  and  to  the  selection  of  repre- 
sentatives to  enforce  them.  And  so  were  formulated  the 
customs  and  precedents  of  American  mining  law,  primarily- 
adopted  merely  as  immediate  safe-guards  against  encroach- 
ment by  the  lawless,  and  later  made  the  basis  of  federal  and 
state  legislation. 

§4.  Influence  of  English  Common  Law  upon  Ameri- 
can Mining  Law. — It  was  not  long,  however,  before  the 
great  question  arose  as  to  whether  the  state  of  California, 
or  the  federal  government,  owned  the  gold  and  silver  in 
the  public  lands  of  the  state,  upon  which  would  be  determ- 
ined whether  title  to  claims  within  the  boundaries  of  Cali- 
fornia was  to  be  derived  from  the  state  or  from  the  federal 
government.  Under  Spanish  rule  the  right  to  the  minerals 
had  been  in  the  crown,  and  upon  the  secession  of  Mexico 
from  Spain  this  right  had  vested  in  the  Mexican  govern- 
ment. This  fact  was  generally  acknowledged.  It  was 
further  conceded  that  upon  the  treaty  of  Guadalupe-Hi- 
dalgo being  proclaimed  on  July  4, 1848,  ceding  the 'territory 
of  which  California  ^  was  a  part  to  the  United  States,  the 
title  to  the  minerals  passed  to  the  federal  government,  but, 
as  was  then  claimed,  only  **in  trust  for  the  future  state, 
and  that  upon  the  creation  of  California  as  a  state  arid  her 
admission  to  the  Union,  the  ownership  vested  in  her. ' '  ^ 
This  attitude  upon  her  part  of  the  citizens  of  California  was 
not  abandoned  until  1861.  * 

The  reason  for  this  assumption  may  be  thus  explaiued: 
According  to  the  common  law  of  England,  in  the  case  of  The 
Queen  v.  The  Earl  of  Northumberland,  ^  it  was  held  ''that 
by  the  law  all  mines  of  gold  and  silver  within  the  realm, 
whether  they  be  in  the  lands  of  the  queen  or  of  subjects, 

*  Also    what    is    now    Nevada,    Utah,  western  part  of  Wyoming,  an  area 

the  territories  of  Arizona— except  of  more  than  half  a  million  square 

the   Gadsden   Purchase  of   1853—  miles.                    ,„  «  . 

New     Mexico,  west     of     the     Rio  M°°i"®  ^-  ^maw.  17  Cal.  199,  at  p. 

Grande  and  north  of  the  Gadsden  .„                „ 

Purchase,    Colorado,    west    of    the  ,  ^°°^f  ^-  f™*^'  ^"P^^- 

Rocky  Mountains,  and  the  south-  Plowden,  310. 
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belong  to  the  queen  by  perogative,  with  liberty  to  dig. and 
carry  away  the  ores  thereof;"  and  also,  "that  a  mine  royal, 
either  of  a  base  metal  containing  gold  or  silver,  or  of  pure 
gold,  or  of  silver  only,  may,  by  the  grant  of  the  king,  be 
severed  from  the  crown,  and  be  granted  to  another,  for  it 
is  not  an  incident  inseperable  to  the  crown,  but  may  be  sev- 
ered from  it  by  apt  and  precise  words."  Thus  the  case  is 
decisive  of  the  point,  that  the  right  to  mines  was  not,  at 
common  law,  regarded  as  an  incident  to  sovereignty,  but 
rather  as  a  personal  perogative  to  be  alienated  at  pleasure. 
In  this  decision  is  to  be  found,  therefore,  the  connecting 
link  between  the  English  common  law  and  American  mining 
law,  as  will  appear  later. 

The  position  taken  by  the  citizens  of  California  was 
thus  expressed:  that  "at  this  period  of  our  history,  to  make 
an  argument  to  prove  that  the  several  states  of  the  Union, 
in  virtue  of  their  respective  soverignties,  are  entitled  to  the 
jura  regalia,  ^  which  pertained  to  the  king  at  common  law, 
is  hardly  necessary."^  In  other  words,  that  the  federal 
government  in  granting  statehood  to  California  reserved  to 
itself  no  "incidents  of  soverignty."  It  was  in  this  assump- 
tion that'  the  early  courts  of  California  were  in  error.  * 


•  Royal  Rights. 

'Hicks  V.  Bell,  3  Cal.   219. 

"In  Moore  v.  Smaw,  17  Cal.  199,  it 
was  said:  "Sovereignty  is  a  term 
used  to  explain  the  supreme  po- 
litical authority  of  an  independ- 
ent state  or  nation.  Whatever 
rights  are  essential  to  the  exist- 
ence of  this  authority  are  rights 
of  sovereignty.  Thus,  the  right 
to  declare  war,  to  make  treaties 
of  peace,  to  levy  taxes,  to  take 
private  property  for  public  uses, 
termed  the  right  of  eminent  do- 
main, are  all  rights  of  sovereignty, 
for  they  are  rights  essential  to  the 
existence  of  supreme  authority.  In 
this  country  this  authority  is 
vested  in  the  people,  and  is  ex- 
ercised through  the  joint  action 
of  their  f-ederal  and  state  govern- 
ments       When     we     say, 

therefore,  that  a  state  of  the 
Union  is  sovereign,  we  only  mean 
that  she  possesses  supreme  polit- 
ical authority,  except  as  to  those 
matters  over  which  such  authority 


is  delegated  to  the  federal  gov- 
ernment, or  prohibited  to  the 
states;  in  other  words,  that  she 
possesses  all  the  powers  essential 
to  the  existence  of  an  independ- 
ent political  organization,  except 
as  they  are  withdrawn  by  the  pro- 
visions of  the  Constitution  of  the 
United  States.  To  the  existence 
of  this  political  authority  of  the 
state — this  qualified  sovereignty, 
or  to  any  part  of  it — the  owner- 
ship of  the  minerals  of  gold  and 
silver  found  within  her  limits  is 
in  no  way  essential.  They  may 
be  acquired  by  the  state,  as  any 
other  property  may  be;  but  when 
thus  acquired  she  will  hold  them 
in  the  same  manner  that  individ- 
ual proprietors  hold  their  prop- 
erty, and  by  the  same  right — by 
the  right  of  ownership,  and  not 
by  the  right  of  sovereignty.  Un- 
der the  general  designation  'jura 
regalia'  are  comprehended  not 
only  those  rights  which  pertain  to 
tUe    political    character    and    au- 
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§5.  Sources  of  Mining  Titles. — From  the  preceding 
section  it  will  be  noted  that  as  a  matter  of  theory  the  title 
to  all  mineral  lands  within  the  public  domain  is  an  incident 
to  the  soverignty  of  the  federal  government.  But  this  is 
true  only  in  theory.  The  following  important  exceptions 
must  be  considered: 

(1)  Such  states  as  were  embraced  within  the  thirteen 
original  states,  or  those  later  taken  from  the  territory  cov- 
ered by  them;  * 

(2)  Such  states  as  have  been  exempted  from  the  oper- 
ation of  the  federal  mining  laws, — (a)  Because  of  prior 
sales  under  special  laws;  or  (b)  By  exclusion  from  the  oper- 
ation of  later  laws;  ^° 

(3)  Such  states  and  territories  where  federal  legis- 
lation still  pertains,  but  where  supplemental  state  or  terri- 
torial legislation  has  been  granted  or  authorized  by  federal 
enactments.  ^'^ 

It  will  be  noted,  therefore,  that  in  the  United  States 
title  to  mining  lands  may  be  acquired  under  at  least  two  in- 
dependent systems  of  sovereignty,  namely,  that  of  such 
states  wherein  the  mineral  lands  were  never  under  the  jur- 
isdiction of  the  United  States,  together  with  those  later  ex- 
empted from  the  federal  control  by  special  legislation;-  and 
that  of  the  federal  government,  embracing  such  territory 
as  has  been  acquired  by  purchase  by  the  United  States  and 
which  still  remains  under  its  jurisdiction. 

§6.    Laws  Governing  Mines  in  the  United  States. — ^We 

have  seen  the  relationship  existing  between  the  common 
law  of  England  and  the  early  mining  law  of  the  United 
States,  and  learned  that  the  sources  of  title  to  mineral  lands 

•  Tennessee  and  Texas  may  be  added  "  Includes  all  of  what  are  generally 

to  this  group.  termed  the  precious  metal-bearing 

"  Alabama,    Kansas,    Michigan,    Mln-  states  and  territories, 
nesota,  Missouri,  and  Wisconsin. 

thority  of  the  king,  but  also  those  class  that  the  states,  by  virtue  of 

rights  which  are  Incidental  to  his  their  respective  sovereignties,  are 

royal  dignity,  and  may  be  severed  entitled.     It  Is  to  the  second  class 

at  his  pleasure    from    the    crown  that  the  right  to     the     mines     of 

and  vested  in  his  subjects.     It  is  gold    and    silver    belongs." 
only  to  certain  rights  of  the  first 
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is  dependent  upon  soverignty.  But  while  the  source  of 
title  to  mineral  lands  may  have  been  from  either  state  or 
federal  government,  the  laws  governing  such  lands  may 
have  been  drawn  from  several  sources. 

The  laws  at  present  in  force  in  the  United  States  relat- 
ing to  mines  may  be  classified  as  follows:  (1)  United 
States  Statutes;  (2)  State  Statutes;  (3)  Rules  and  Regu- 
lations existing  in  Mining  Districts  prior  to  legislation  and 
not  abrogated  by  specific  statutory  provisions;  (4)  Cus- 
toms. It  may  also  be  noted  that  the  laws  governing  mines 
in  the  United  States  as  above  classified  are  authoritative 
in  the  order  given. 

§7.  Same— United  States  Statutes.— The  first  mining 
legislation  undertaken  by  the  United  States  was  in  1866. 
In  the  Act  of  July  4,  of  that  year,  together  with  the  amend- 
ments and  supplements  thereto,  will  be  found  the  present 
system  of  federal  laws  as  applicable  to  Mines  and  Mining. 
No  attempt  was  made  in  this  legislation  to  cover  the  entire 
field  of  mining.  In  fact,  by  expressly  granting  to  the  min- 
ers of  each  mining  district  the  authority  to  adopt  such 
rules  for  their  local  government  as  would  not  conflict  with 
the  laws  of  the  United  States,  or  with  such  laws  as  might 
be  passed  by  the  state  or  territory  in  which  a  mining  dis- 
trict might  be  located,  the  federal  government  admits  the 
inadequacy  of  its  own  legislation  to  deal  with  the  varied 
conditions  of  the  many  districts,  and  confers  upon  the  min- 
ers themselves  the  authority  to  supplement  federal  stat- 
utes. This  right  is  also  granted  to  states  and  territor- 
ies. ^^  So  that  in  spite  of  its  legally  supreme  position,  the 
United  States  is  but  one  of  the  sources  to  which  the  student 
of  mining  law  must  look  for  an  understanding  of  the  exist- 
ing system. 

The  federal  statutes  provide  that  "All  valuable  min- 
eral deposits  in  lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  are  hereby  declared  to  be  free 
and  open  to  exploration  and  purchase,  and  the  lands  in 
which  they  are  found,  are  open  to  occupation  and  purchase, 

«  U.  S.  Rev.  Stat.,  Title  XXXII,  Chap. 
6.  Sec.  2324. 
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by  citizens  of  the  United  States  and  those  who  have  declared 
their  intention  to  become  such,  under  regulations  prescribed 
by  law,  and  according  to  the  local  customs  or  rules  of  miners 
in  the  several  mining  districts,  so  far  as  the  same  are  appli- 
cable and  not  inconsistent  with  the  laws  of  the  United 
States."  ^^ 

The  specific  provisions  of  the  federal  statutes  as  appli- 
cable to  mining  law  will  be  referred  to  as  the  various  topics 
embraced  in  the  following  chapters  are  considered. 

§8.  Same — State  Statutes. — The  federal  government 
gives  to  a  state  or  territory  the  right  to  regulate  by  legis- 
lation the  location,  manner  of  recording,  and  the  amount 
of  work  necessary  to  hold  possession  of  a  mining  claim  sit- 
uated within  its  borders,  providing  such  legislation  is  not 
inconsistent  with  the  laws  of  the  United  States.  ^'^  The 
so-called  mining  states  of  the  Union  have  almost  univer- 
sally availed  themselves  of  the  authority  granted,  and  have, 
as  a  rule,  incorporated  in  their  several  codes  or  statutes 
the  general  provisions  of  law  regulating  mining  as  found 
in  the  federal  statutes.  This  is  especially  true  of  the  states 
of  California,  Utah  and  Nevada,  and  the  territory  of  Ari- 
zona. 

§9.  Same — Mining  Districts — Eegulations  of. — It  has 
been  already  noted  that  such  rules  as  may  have  been  es- 
tablished by  the  miners  of  the  various  mining  districts 
have  generally  received  the  sanction  of  the  state  and  fed- 
eral courts,  in  so  far  as  they  were  relevant  to  purely  mining 
matters,  except  as  they  have  become  abrogated  or  annulled 
by  specific  statutory  enactments,  or  become  obsolete  in  the 
particular  districts  wherein  they  were  applicable.  The 
existence  of  a  local  or  district  rule,  once  established,  is  pre- 
sumed to  continue.  It  follows,  therefore,  that  the  question 
as  to  whether  a  rule  is  still  in  force  in  a  particular  district 
is  one  of  fact  to  be  determined  by  the  jury. 

Originating  in  the  mining  camps  of  California  in  the 
years  1848  and  1849,  mining  districts  and  their  rules  were 
in  force  during  the  interval  from  the  abolishment  of  the 

"  U.  S.  Rev.  Stat.,  Title  XXXII,  Chap.      "  U.  S.  Rev.  Stat..  Title  XXXII,  Chap. 
6,  Sec.  2319.  6,  Sec.  2324. 
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Mexican  mining  regulations  to  the  establishing  of  the  ter- 
ritorial government.  Wherever  important  discoveries  of 
minerals  were  located,  the  same  system,  possibly  varied 
slightly  to  satisfy  local  conditions,  followed  and  prevailed. 
The  importance  of  the  rules  and  regulations  thus  estab- 
lished is  manifest  when  one  considers  the  vast  area  govern- 
ed by  them,  and  the  immense  development  work  done 
thereunder.  All  territory  west  of  the  Missouri  River  was, 
at  that  period,  public  land,  and  all  the  mineral  deposits 
embraced  within  this  domain  was  without  the  protection 
of  federal  legislation.  Each  local  mining  camp  was  desig- 
nated a  mining  district,  and  its  limits  described  by  vote  of 
the  miners  operating  therein.  Necessarily  the  size  of  these 
districts  would  vary,  yet  in  so  far  as  it  has  become  essen- 
tial to  refer  to  them  in  the  conveyance  of  interests  in  real 
estate  of  whatever  nature,  they  still  have  their  permanency 
of  boundaries. 

The  boundaries  of  each  district  having  been  first  es- 
tablished, certain  officers  were  selected  from  among  the 
miners  to  facilitate  the  enforcemnet  of  the  rules  adopted. 
In  the  case  of  districts  to  any  great  extent  removed  from 
the  jurisdiction  of  permanent  courts  of  law,  this  district 
formation  took  shape  as  an  almost  complete  municipal  or- 
ganization, with  its  local  courts,  executive  officers,  etc.  So 
complete  an  organization  as  this,  has,  of  course,  long  ceased 
to  exist,  but  the  records  of  their  municipal  life  have  been 
generally  preserved  in  the  several  counties  wherein  they 
were  once  located.  And  so,  with  practically  no  interven- 
tion upon  the  part  of  the  federal  government,  these  rules 
and  regulations  were  the  law  of  the  land,  in  so  far  as  the 
regulation  of  mining  went,  until  the  initial  legislation  by 
Congress  in  1866.  This  legislation  had  but  little  effect 
upon  the  local  laws  existing  at  the  time  of  its  passage.  Not 
until  the  Act  of  May  10,  1872,  were  many  of  the  essentials 
and  incidents  of  the  prevailing  rules  and  regulations  em- 
bodied into  statutory  form.  Subsequent  state  and  terri- 
torial legislation  have  so  modified  and  supplemented  these 
rules,  that  they  are,  for  the  greater  part,  but  an  incident  in 
the  upbuilding  of  American  mining  jurisprudence. 

In  California,  Utah  and  Alaska,  however,  these  organ- 
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izations  are  still  in  part  maintained,  but  practically  for  the 
purpose  of  preserving  district  records,  for  the  registry  of 
locations,  together  with  restrictions  limiting  the  methods 
of  locating  claims.  In  the  absence  of  state  or  territorial 
legislation,  mining  districts  organized  along  the  lines  of 
those  established  in  the  early  days  of  California,  could  un- 
doubtedly be  formed,  but  any  attempted  return  to  district 
rules  in  the  states  or  territories  where  mining  law  has  been 
codified,  would  be  futile. 

§10.  Mining  Customs. — The  customs  of  miners,  as 
based  upon  their  self-established  rules  and  regulations, 
have  in  all  subsequent  legislative  enactments  been  consid- 
ered as  the  common  law  of  mining,  and  to  a  great  extent 
have  been  incorporated  therein.  In  the  absence  of  express 
statutory  provisions  governing  a  given  matter  they  have 
the  full  force  and  effect  of  the  written  law.  Necessarily, 
a  mining  custom  of  however  long  standing  must  yield  to  an 
express  provision  of  federal  or  state  statute.  Yet,  so  firmly 
fixed  are  these  customs  in  the  mining  law  of  the  nation, 
that  an  express  and  written  regulation,  which  is  in  a  meas- 
ure obsolete  through  long  and  continued  disuse,  must  give 
way  before  an  existing  reasonable  and  applicable  mining 
custom. 
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CHAPTER  II. 

LOCATING   OF  MIXES. 

Sll.  Lands  Open  to  Location. 

12.  Land   Reservations. 

(a)  In  General. 

(b)  Individual   Reservations. 

(c)  Military  Reservations. 

(d)  National  Parks. 

(e)  Forest  Reserves. 

(f)  Reservoir  Sites. 

13.  Who  May  or  May  Not  Locate. 

(a)  Citizens. 

(b)  Aliens. 

(c)  Agents. 

(d)  Minors. 

(e)  Land   Office  Employees. 

14.  Estate  Attained  by  Location. 

§11.  Lands  Open  to  Location. — Express  provision  is 
made  in  the  federal  statutes,  for  the  free  entry  and  explora- 
tion of  all  lands  belonging  to  the  United  States,  whether 
surveyed  or  unsurveyed,  in  which  valuable  mineral  deposits 
may  be  found.  ^ 

§12.  Land  Reservations. — But  there  are  portions  of 
the  federal  public  domain  with  which  it  has  never  parted, 
and  which,  for  special  reasons,  the  government  has  with- 
drawn from  the  operation  of  mining  as  well  as  other  land 
laws.  These  may  be  grouped  under  the  general  head  of 
Land  Reservations,  and  again  sub-divided  as  follows :  (a) 
Indian  Reservation;  (b)  Military  Reservations;  (c)  Na- 
tional Parks;  (d)  Forest  Reserves;  (e)  Reservoir  Sites. 

(a)  Indian  Eeservations. — It  may  be  stated  as  a  gen- 
eral rule  that  any  location  of  mineral  lands  made  upon  an 
Indian  reservation  is  absolutely  void.  Authority  to  locate 
upon  such  lands  may,  however,  be  granted  by  express  leg- 
islation. But  a  location  of  mineral  land  made  prior  to  the 
setting  apart  of  land  as  an  Indian  reservation  will  be  up- 
held. So,  too,  the  abandonment  of  land  as  an  Indian  reser- 
vation, authorizes  a  valid  subsequent  mining  location 
thereon. 

(b)  Military  Reservations. — Lands  set  apart  as  mili- 

»U.  S.  Rev.  Stat.,  Sec.  2319  et  seq.; 
6  Fed.  Stat.  Ann.,  pp.  *  et  seq. 
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tary  reservations  are  subject  to  the  same  rules  of  law  in  this 
regard  as  those  pertaining  to  Indian  reservations. 

(c)  National  Parks. — ^National  parks,  such  as  the  Yel- 
lowstone and  Yosemite,  are  also  governed  by  the  same  laws 
and  rules. 

(d)  Forest  Reserves. — ^While  it  is  true  that  forest  re- 
serves are  to  be  classed  as  national  parks,  yet,  in  so  far  as 
they  are  considered  with  reference  to  mining  law,  import- 
ant distinctions  must  be  noted.  By  an  Act  of  June  4, 
1897,  ^  all  mineral  lands  situated  within  forest  reserves  were 
thrown  open  to  entry  and  location  under  the  mineral  laws 
of  the  government,  and  mining  claimants  are  permitted 
to  use  such  water  and  timber  therein  as  may  be  necessary 
for  the  carrjdng  on  of  mining  operations.  The  cutting  of 
timber  for  the  purpose  of  constructing  roadways,  or  other 
rights  of  way,  as,  for  example,  flumes  and  ditches,  is  also 
authorized.  ^ 

(e)  Reservoir  Sites. — For  the  purpose  of  reclaiming 
certain  arid  and  semi-arid  lands  in  many  of  the  so-called 
mining  states  and  territories,  such  lands  as  are  necessary 
to  the  carrying  out  of  this  policy,  may  be  withdrawn  from 
public  entry  by  authority  of  the  Secretary  of  the  Interior. 
However,  a  mining  claim  upon  such  lands  as  might  after- 
wards be  withdrawn  from  entry,  could  only  be  invalidated 
by  condemnation  proceedings.  *  Necessarily,  any  location 
of  mining  claims  made  subsequent  to  the  withdrawal  of 
lands  for  irrigation  purposes  would  be  invalid.  ^ 

§13.    Who  May  or  May  Not  Locate. — (a)     Citiaens. — 

Only  citizens  of  the  United  States,  or  those  who  have  de- 
clared their  intention  to  become  such,  are  expressly  author- 
ized to  locate  mining  claims.  ^  Who  are  citizens,  within 
the  meaning  of  the  statute,  will  appear  in  the  following  sec- 
tions. 

(b)  Aliens. — ^It  may  be  said  in  general,  in  spite  of  ex- 
press provisions  of  statute,  limiting  their  rights,  that  aliens 

»U.  S,  Comp.  Stat.  (1901),  p.  1542.  » Instructions,  32  Land  Dec,  Dep. 
•Act  of  Feb.  1,  1905,  Chap.  288.  Int.,  p.  387. 

*  Opinion,   34   Land   Dec,   Dep.   Int.,  •  U.  S.  Rev.  Stat.,  Sec  2319. 
p.   165. 
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may  locate  mineral  lands,  or  acquire  by  transfer  the  rights 
in  an  existing  location,  and  such  title  will  be  valid,  except 
as  against  direct  attack  by  the  government,  or  when  ques- 
tioned in  an  adverse  suit  upon  application  for  patent. 
Should  an  alien  make  an  adverse  application  for  patent  to 
mining  rights  made  by  another,  the  question  of  non-citizen- 
ship would  be  in  question.  In  other  words,  a  location  made 
by  an  alien,  and  all  the  rights  following  from  such  location, 
are  voidable,  not  void,  and  are  free  from  attack  by  any  ex- 
cept the  government.  ^  Any  state  or  territorial  legislation 
denying  such  right  of  aliens  to  mineral  lands  of  the  United 
States  is  invalid.  *  The  joint  location  of  a  mining  claim  by 
a  citizen  and  an  alien  is  valid.  ^  It  has  been  held,  also, 
that  in  the  case  of  application  for  patent  to  mineral  land 
upon  the  part  of  an  alien,  where  an  adverse  claim  has  been 
made  by  another,  that  the  fact  of  naturalization,  pending 
the  application  and  before  judgment,  removed  the  infirm- 
ity. '' 

The  right  of  aliens  to  purchase  a  title  by  location  in 
mineral  lands  acquired  by  another,  would  seem  to  be  a  ques- 
tion of  his  bona  fide  residence  within  the  state  or  territory 
wherein  such  lands  are  situated,  rather  than  one  dependent 
upon  his  citizenship.  ^^ 

As  to  the  inheritance  of  a  mining  claim  by  an  alien,  it 
has  been  held,  that,  as  against  any  person  but  the  United 
States,  his  right  is  absolute.  ^^ 

(c)  Agents.'«--A  mining  location  may  be  validly  made 
by  an  agent.  An  exception  to  this  rule  is  made  in  the  case 
of  coal  lands. "  The  general  law  of  agency  governs  in 
such  cases.  Written  authority  is  not  essential.  "  Where 
location  of  a  claim  is  made  in  the  name  of  a  person  without 
his  knowledge  or  consent,  subsequent  ratification  of  such  an 
act  may  be  proved  by  his  failure  to  dissent  after  he  has 
notice  thereof,  or  by  an  overt  act  upon  his  part  tending  to 
establish  assent.    In  fact,  it  has  been  held,  that  the  ratifi- 

'  Manual  v.  Wulff,  152   U.  S.   505.  "  Lohman     v.      Helmer,      104      Fed. 

•Territory  v.  Lee,  2  Mont.,  12*.  Rep.  178. 

•22    Utah,   266.  "  Dunlap   v.   Pattlson,   4   Idaho.   473. 

"Manuel   v.   Wulff,   152   U.   S.   505.  "  Murley  v.  Ennis,  2  Colo.  300. 
**  Ferguson  t.  Neyllle,  61  Cal.  366. 
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cation  of  a  location  made  by  an  agent  will  defeat  the  sub- 
sequent location  by  another,  though  made  prior  to  ratifica- 
tion. *•* 

In  the  absence  of  any  express  agreement  between  an 
agent  and  his  principal,  whereby  the  agent  is  to  have  a  cer- 
tain interest  in  a  location  to  be  made,  and  when  the  claim 
is  in  fact  located  in  the  name  of  the  principal,  no  interest 
is  acquired  by  the  agent.  A  location  made  in  the  name  of 
an  agent  employed  to  locate  in  the  name  of  his  principal, 
is  held  by  the  agent  as  trustee  for  his  principal.  ^^ 

(d)  Minors. — As  already  noted,  the  sole  essential  to 
the  acquirement  of  rights  in  mineral  lands  within  the  United 
States  is  expressly  dependent  upon  citizenship  or  declar- 
ation of  intention  to  become  such.  No  restriction  is  placed 
upon  age.  ^^  Children  born  either  within  the  United  States 
or  abroad,  of  American  parents  who  have  not  renounced 
their  citizenship,  are  American  citizens;  also  the  children, 
born  in  this  country,  of  foreign  parents,  resident  herein,  pro- 
viding the  parents  are  not  foreign  ambassadors  or  con- 
suls. ^^  A  location  made  by  or  in  the  name  of  a  minor,  if 
authorized  or  subsequently  ratified,  is  therefore  valid,  ex- 
cept in  the  case  of  coal  lands,  where  a  restriction  is  placed 
upon  minority. 

(e)  Corporations. — Any  corporation  existing  under 
federal,  state  or  territorial  laws,  and  not  prohibited  by  re- 
striction of  its  corporate  powers  from  making  locations,  is 
competent  to  act  in  its  own  behalf  or  in  conjunction  with 
others  in  taking  up  mineral  lands.  ^^  It  is,  in  effect,  vested 
with  citizenship,  within  the  meaning  of  the  federal  stat- 
utes. ^^  As  to  the  citizenship  of  the  individual  stockhold- 
ers of  a  corporation,  it  will  be  conclusively  presumed  that 
all  stockholders  are  citizens  of  the  state  or  territory  under 
the  laws  of  which  the  corporation  was  created.  " 

Regarding  the  location  by  a  corporation  of  a  placer 
claim,  some  question  exists  as  to  its  right  to  more  than  such 

"Rush  V.   French,   1   Ariz.    99.  "  U.  S.  Rev.  Stat.  Sec.  1993. 

'•McMahan  v.   Meehan  &  Larson,   2  »  McKinley  v.  Wheeler,  130  U.  S.  630. 

Alaska  278.  "North  Noonday  Min.  Co.  v.  Orient 
"  Copper  River  Min.  Co.  V.  McClellan,  Min.  Co.,  1   Fed.  Rep  522. 

2  Alaska  134.  °  Doe  v.  Waterloo  Min.  Co.,  70  Fed. 
"Thompson  v.  Spray,  72   Cal.  531.  Rep.  455. 
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interest  as  would  be  allowed  a  single  individual.  ^'  The 
point  has  never  been  adjudicated.  It  has  been  judicially 
intimated,  however,  that  in  the  eyes  of  the  law  a  corpora- 
tion is  for  most  purposes  an  individual,  and  not  an  associa- 
tion of  persons  within  the  meaning  of  the  statute  relating 
to  the  location  of  placer  claims,  ^*  and  hence  can  legally 
locate  such  claims. 

(f )  Land  OflBce  Employees. — It  is  an  express  rule  of 
mining  law  that  all  officers  of  the  land-office,  including 
clerks  and  other  employees,  are  prohibited  from  purchas- 
ing, or  becoming  interested  in  the  purchase  of,  public 
lands.  ^^ 

The  locating  of  mining  claims,  therefore,  by  any  officer 
or  employee  of  the  land  office  would  seem  to  be  void;  ^*  but 
the  better  rule  appears  to  be  that  such  locations  are  void- 
able only,  and  that  innocent  purchasers  of  mining  claims 
from  land-office  employee  locators,  will  be  protected.  In 
other  words,  the  same  rule  should  apply  as  to  locations 
made  by  aliens.  Deputy  United  States  mineral  surveyors 
would  seem  to  be  included  within  the  provisions  of  this 
statute.  ^^ 

§14.  Estate  Obtained  by  Location. — To  designate  by 
any  specific  term,  recognized  by  the  common  law,  the  exact 
tenm-e  acquired  and  held  by  the  locator  of  a  valid  mining 
claim  is  extremely  difficult.  That  it  is  a  branch  of  the  law 
of  real  property  is  unquestioned.  The  supreme  court  of 
California  thus  states  the  rule:  ''That  although  the  ulti- 
mate fee  in  our  public  mineral  lands  is  vested  in  the  United 
States,  yet,  as  between  individuals,  all  transactions  and  all 
rights,  interests  and  estates  are  treated  as  being  an  estate 
in  fee,  and  as  a  distinct  vested  right  of  property  in  the  claim- 
ant or  claimants  thereof,  founded  upon  their  possession 
or  appropriation  of  the  land  containing  the  mine.  They 
are  treated,  as  between  themselves  and  all  persons  but  the 
United  States,  as  the  owners  of  the  land  and  the  mines 
therein."  ^^ 

'"Llndley  on  Mines  c.   1,   Sec.   449;  » U.  S.  Rev.  Stat.  Sec.  452. 

McKlnley   v.    Wheeler,    130   U.   S.  "  U.  S.  Rev.  Stat.  Sec.  452. 

630,    636;    Gird    v.    Cal.    Oil    Co.,  « Hand  v.     Cook     (Nev.)      92     Pac. 

60  Fed.  Rep.  531.  Rep.  12. 

••McKinley  v.  Wheeler,  lupra.  =•  Hughes  v.  Devlin,  23  Cal  602. 
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This  is  but  an  adoption  of  the  principle  of  common  law 
that,  as  against  a  trespasser,  title  may  be  inferred  from  pos- 
session; and  the  dignity  of  the  estate  of  the  locator  of  min- 
eral lands  is  founded  upon  possession.  The  miner's  title 
extends  to  such  lands  as  are  actually  in  his  possession,  or 
which  are  constructively  within  his  possession  according 
to  the  local  rules  of  the  district  within  which  his  claim  is 
situated. 

No  federal  recognition  of  the  existence  of  any  title  to 
mining  claims  was  given  until  1865.  -®  It  was  then  enacted 
"that  no  possessory  action  between  individuals  in  any  of 
the  courts  of  the  United  States  for  the  recovery  of  any  min- 
ing title,  or  for  damages  to  such  title,  shall  be  affected  by 
the  fact  that  the  paramount  title  to  the  land  on  which  such 
mines  are,  is  in  the  United  States;  but  each  case  shall  be 
adjudged  by  the  law  of  possession.'' 

It  was  later  held,  that  **  these  claims  may  be  sold,  trans- 
ferred, mortgaged,  and  inherited,  without  infringing  the 
title  of  the  United  States."  ^°  These  early  doctrines  were 
later  adopted  and  incorporated  in  the  decisions  of  both  fed- 
eral and  state  courts. 

Naturally,  until  patent  for  the  mine  issues,  the  locator 
has  but  a  possessory  title,  dependent  upon  his  continued 
occupancy,  actual  or  constructive,  and  the  performance  of 
certain  conditions  imposed  by  statute,  such  as  the  doing  of 
the  annual  labor,  required,  etc.  The  fee,  that  is,  the  actual 
absolute  title,  is  still  in  the  government,  and  yet,  as  between 
the  locator  and  all  others,  the  estate  secured  by  a  valid  lo- 
cation has  all  the  attributes  of  a  title  in  fee,  so  long  as  con- 
tinued development  is  prosecuted  according  to  the  provi- 
sions of  law.    Actual  possession  is  not  essential.  ^^ 

It  must  be  borne  in  mind,  however,  that  the  estate  of 
the  locator  is  absolute  as  between  himself  and  all  others  ex- 
cept the  government,  only  as  regards  the  minerals  con- 
tained therein.  A  complete  right  to  use  the  surface  of  the 
land  for  all  purposes  does  not  exist  under  merely  a  mining 
right. 

"13  Stat,  at  Large  441.  «  Harris  v.  Kellogg,  117  Cal.  484. 

••Forbes  v.  Gracey,  04  U.  S.  762. 
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The  peculiar  features  of  extra-lateral  rights,  associat- 
ed with  the  location  of  lode  claims,  will  be  considered  in 
connection  with  the  general  subject  of  *'Lode  Claims." 


QUIZZER. 

ORIGIN,  SOURCES  AND  HISTORY  OF  MINING  LAW. 

1-§1.        Upon  what  is    American    mining    law    largely 
based? 

2-  What  historical  parallel  has  it? 

3-  How  far  is  the  study  of  the  latter  now  essential? 
4-§2.        Define  a  *'Mine,"  state  distinctive  meanings. 

5-  What  is  included  in  term  *' Minerals?" 

6-  Name  as  many  substances  as  possible  which  are 

included  under  said  term. 

7-  Define  phrase  "Mining  law." 

8-§3.        From  when  does  American  mining  law  date? 
9-  What  is  the  foundation  of  the  existing  mining 

law? 

10-  What  may  aptly  be  called  the  ''Common  law"  of 

our  mining  jm-isprudence? 

11-  To  what  do  many  present  mining  laws  owe  their 

origin? 

12-  Have  the  rules  of  mines  been  recognized  by  the 

courts?    If  so,  to  what  extent? 

13-  Why  have  courts  given  legal  sanction  thereto? 

14-  What  mining  laws  were  in  force  when  California 

became  American  territory? 

15-  How  long  did  such  laws  continue  in  force,  and 

when  and  how  were  they  abrogated? 

16-  What  followed  their  nullification? 

17-  How  were  precedents  of  our  mining  law  formu- 

lated? 

18-§4.        What  gi'eat  legal  question  early  arose  in  Cali- 
fornia? 

19-  What  was  the  Spanish  rule  as  to  right  to  min- 

erals? 
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20-  Was  this  rule  changed  when  Mexico  became  in- 

dependent? 

21-  What   two   controlling  facts,   based  upon   the 

treaty  of  Guadalupe-Hidalgo,  were  generally- 
conceded  f 

22-  What  was  the  early  claim  of  Calif  omians  as  to  the 

legal  title  to  mineral  lands  ? 

23-  When  was  such  claim  abandoned? 

24-  Explain  the  reason  for  such  claim. 

25-  What  was  the  status  of  the  English  common 

law,  as  to  title  of  gold  and  silver  in  mines  ? 

26-  Name  the  decisive  English  case  thereon. 

27-  In  what  decision  is  found  the  connecting  link  be- 

tween English  common,  and  American  mining 
law? 

28-  What  are  **jura  regalia?'' 

29-  What  claim  as  to  same  was  early  made  in  Cali- 

fornia? 

30-  What  was  the  error  of  early  California  courts  as 

to  **jura  regalia?'' 

31-  State  what  you  can  as  to  the  decision  in  case  of 

Moore  v.  Smaw. 
32-$5.        State  the  theory  of  title  to  all  mineral  lands. 

33-  What  exceptions  thereto  are  to  be  noted?    State 

fully  all  three. 

34-  Under  what  two  instances  of  soverignty  can  min- 

ing titles  be  obtained  in  this  country? 
35- §6.        Do,  or  may,  sources  of  mining  law  differ  from 

sources  of  mining  titles? 
36-  State  classification  of  present   laws   governing 

mines  and  mining. 
37- §7.        When  was  the  first  mining  legislation  in  United 

States  enacted? 

38-  How  comprehensive  was  said  legislation? 

39-  State  rights,  thereimder,  of  miners   to   govern 

local  districts. 

40-  Same  as  to  the  individual  states  and  territories. 
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41-  State  provision  of  federal  statute  covering  rights 

to  make  mining  claims. 

42-§8.  What  right  has  the  states  to  legislate  concern- 
ing mining  matters  ? 

43-  Has  the  right  so  to  do  been  generally  availed  of 

by  any  special  states'? 

44-§9.  What  rules  of  mines  have  been  generally  sanc- 
tioned by  the  courts'? 

45-  How  far  are  they  so  upheld  *? 

46-  How  is  the  question  whether  a  certain  mining 

rule  is  still  in  force,  determined? 

47-  How  long  were  the  original  rules  of  California 

miners  in  full  force  ? 

48-  What  followed  location  of  new  mining  sections'? 

49-  Explain  where,  generally,  and  how,  ''mining  dis- 

tricts" were  established. 

50-  How  were  local  or  ''district"  rules  made  and  en- 

forced? 

51-  Were  such  local  or  "district"  forms  of  govern- 

ment ever  comprehensive?    If  so,  to  what  ex- 
tent? 

52-  How  long  did  such  local  governments  continue? 

53-  When,  and  under  what  congressional  act,  were 

these  rules  of  "district"  government  made  stat- 
utory ? 

54-  Has  subsequent  legislation  at  all  modified  these 

rules — if  so  to  what  extent? 

55-  Where,  within  the  United  States,  is  such  local  or 

"district"  governments  at  present,  at  all  main- 
tained? 

56-  What  is  their  chief  service? 

57- §10.      What  is  the  basis  of  the  "customs  of  miners?" 

58-  Have  they  been  recognized  in  existing  legisla- 

tion? 

59-  How  far  and  when  are  such  customs  now  given 

full  force? 

60-  When  must  a  "mining  custom"  yield,  and  to 

what? 


DEPARTMENT  OF  LAW  19 

LOCATING   OP   MINES. 

1-§11.  What  lands  are,  under  federal  laws,  open  to  min- 
ing location? 

2- §12.  Are  any  portions  of  the  public  domain  reserved 
from  mining  location?    State  fully. 

3- (a)  State  rule  governing  right  to  such  locations  on 
Indian  Reservations. 

4r  When  can  such  locations  be  made  therein? 

5-(b)  What  rules  govern  such  locations  on  Military 
Reservations?    Also  National  Parks? 

6-(c)  What  distinctions,  from  the  rule  governing  min- 
ing locations  in  National  Parks,  are  to  be  con- 
sidered as  to  such  locations  in  Forest  Reserves  ? 

7-  State  provisions  of  the  Act  of  June  4,  1897. 

8-(d)  What  right  to  timber  have  mine  locations?  Same 
as  to  water. 

9-(e)  What  is  the  rule  as  to  mining  location  on  Reser- 
voir Sites? 

10-  What  are  Reservoir  Sites? 

11-  How  are  public  lands  set  aside  therefor? 

12-  How  can  mining  claims   on  land   subsequently 

withdrawn  for  reservoir  site  be  acquired  by  the 
government? 

13-  Are  such  claims  made  on  such  land  after  such 

withdrawal,  valid? 

14-§13.      Who  may  locate  mines? 

15- (a)       State  legal  restrictions  of  right  of  aliens  to  lo- 
cate mines. 

16- (b)       Are  these  restrictions  wholly  effective? 

17-  If  not,  state  how  aliens  may  get  valid  claim. 

18-  When  does  question  of  non-citizenship   become 

controlling  in  prosecution  of  claim  by  alien? 

19-  Are  mining  claims  made  by  aliens  wholly  void, 

legally? 

20-  Who  only  can  attack  locations  by  aliens  ? 

21-  Is  state  or  territorial  legislation  forbidding  aliens 

to  locate  mines,  valid? 


20        AMERICAN  EXTENSION  UNIVERSITY 

22-  Is  joint  location  of  claim  by  a  citizen  and  an 

alien  valid! 

23-  How  does  naturalization  of  an  alien  after  making 

application  for  patent  to  mineral  land,  but  be- 
fore judgment  thereon,  affect  his  claim? 

24-  Can  aliens  purchase  from  citizens,  and  hold  legal 

title  to  mining  locations'?    What   determines 
that  question? 

25-  Can  an  alien  inherit  a  mining  claim? 

26- (c)       Can  one  as  agent  for  another,  make  a  valid  min- 
ing location? 

27-  Is  there  any  exception  to  the  rule?    If  so,  what? 

28-  What  general  law  governs  locations  so  made  ? 

29-  Can  locations  so  made  without  principal's  knowl- 

edge be  ratified  by  him?    If  so,  how?    State 
fully. 

30-  Does  agent  have  any  legal  interest  in  location 

made  by  him  for  his  principal? 

31-  How  can  agent  secure  such  interest? 

32-  What  is  the  legal  relation  to  the  property,  of 

agent  who  takes  in  own  name  location  he  was 
employed  to  make  for  principal? 

33-  What  is  the  sole  essential  to  the  right  to  locate 

mineral  lands? 
34- (d)       Can  persons  under  legal  age  legally  locate? 

35-  What  children  are  legally  ** citizens?" 

36-  As  to  what  mineral  is  there  an  exccDtion  as  to 

minor's  right  to  locate? 
37- (e)       May  coi-porations  locate  mining  claims? 

38-  What  limitations,  if  any,  is  there  thereto? 

39-  May  corporations  join  with  others  in  locating 

mines? 

40-  Does  citizenship  of  the  individual  stockholders  of 

a  corporation  affect  corporation's  rights  to  lo- 
cate? 

41-  What  question  exists  as  to  corporation's  right  to 

locate  placer  claims? 
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42-  Has  any  adjudication  of  the  point  ever  been 

made^ 

43-  What  has  been  judicially  intimated  on  that  ques- 

tion? 

44- (f)        What  is  the  rule  as  to  land  office  employees  lo- 
cating mining  claims  I 

45-  If  such  persons  do  so,  are  their  locations  void? 

46- §14.      What  estate  in  land  do  mine  locations  obtain? 

47-  In  what  branch  of  the  law  does  this  matter  be- 

long? 

48-  State  the  rule  thereon  laid  down  by  the  supreme 

court  of  California. 

49-  Upon  what  is  the  estate  in  mining  locations 

based? 

50-  To  what  does  a  miner's  title  extend? 

51-  When  was  federal  recognition  of  mining  titles 

first  given? 

52-  State  substance  of  provision  governing  same. 

53-  What  was  the  later  holding  of  the  courts? 

54-  What  is  the  character  of  the  title  of  a  locator  be- 

fore patent  issues  to  him  from  the   govern- 
ment? 

55-  Upon  what  does  such  title  depend? 

56-  Where  is  the  fee  title  to  such  estate  up  to  the  issue 

of  the  patent? 

57-  Is  actual  possesssion  essential  to  maintain  lo- 

cator's title? 

58-  As  between  locator  and  who  else,  is  his  posses- 

sory title  absolute  ? 

59-  To  what  property  only  does  such  title  extend? 

60-  Does  locator  of  mine  have  complete  right  to  use 

surface  of  land  containing  mine? 


22         AMERICAN  EXTENSION  UNIVERSITY 

liESSON  63.— 

CHAPTER  III. 

INCIDENTS  TO  OWNERSHIP  BY  LOCATION. 

§15.  Discovery. 

(a)  In   General, 

(b)  Statutory   Provisions. 

(c)  Rights  of  Discoverer. 

16.  Formalities  of  Location. 

(a)  Marking  the  Location. 

(b)  Notice  of   Location. 

(c)  Record    of   Location    Certificate. 

17.  Assessment  Work. 

(a)  Statutory    Requirements. 

(b)  Rights  Against  Delinquent  Co-Ownera. 

(c)  Character   and   Extent   of  Work  Required. 

(d)  Suspension  and   Completion  of  Work. 

§15.  Discovery. — (a)  In  General. — By  ** discovery'*  is 
meant  such  finding  of  ore  or  metalliferous  rock  in  place  in 
a  defined  vein,  or  in  continuous  vein  matter,  upon  unappro- 
priated land  of  the  public  domain,  of  a  character  sufficiently 
promising  as  to  value,  to  warrant  an  ordinarily  prudent 
person  undertaking  the  development  thereof.  That  the 
vein  or  lode  discovered  shall  contain  ore  of  such  character  as 
to  be  termed  "pay"  ore  is  not  necessary  in  the  first  in- 
stance; it  is  sufficient  that  it  promises  to  become  such  upon 
development. 

(b)  Statutory  Provisions. — The  federal  statutes  pro- 
vide that  *'no  location  of  a  mining  claim  shall  be  made  until 
the  discovery  of  the  vein  or  lode  within  the  limits  of  the 
claim  located."  ^  It  therefore  follows  that  "discovery  and 
appropriation  are  the  sources  of  title  to  mining  claims,  and 
development  by  working,  is  the  condition  of  their  continued 
possession."  In  other  words,  discovery  may  be  designated 
as  a  condition  precedent  to  the  location  of  a  mining  claim, 
and  no  right  by  location  can  be  acquired  prior  to  discovery. 
While  it  has  been  held  ^  that  this  rule  of  discovery  prior  to 
location  is  applicable  only  to  lode  claims,  granting,  there- 
fore, the  right  to  locate  placer  claims  without  previous  dis- 
covery of  mineral,  yet  in  the  rulings  of  the  United  States 
Land  Office  no  distinction  is  recognized  between  the  two 
classes  of  claims.  * 

»U.  S.  Rev.  Stat.,  Sec.  2320.  'Royal  K..  Placer.  13  L.  D.  86;  Fer- 

»  Gregory  v.  Pershbaker,  73  Cal.  109.  rell  v.  Hoge,  18  L.  D.   81;   Reins 

V.  Murray,  19  L.  D.  409. 
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(c)  Rights  of  Discovery.  —  A  discovery  having  been 
made,  the  discoverer  may  make  a  location  upon  it  to  pre- 
serve for  himself  the  results  of  his  find.  Should  a  discovery 
be  simultaneously  made  by  several  persons,  only  one  loca- 
tion can  be  made  thereon.  A  location  made  prior  to  dis- 
covery is  invalid  if  adverse  rights  based  upon  actual  dis- 
covery, intervene.  In  case  of  a  dispute  between  two  claim- 
ants, a  prior  proper  location,  based  upon  discovery  of  min- 
eral in  places,  necessarily  takes  precedence;  but  where  sev- 
eral locations  are  made  upon  the  same  territory,  no  one  of 
which  is  based  upon  discovery,  priority  will  be  granted  to 
the  party  first  finding  mineral  in  place  in  the  vein.  This 
rule  will  apply  regardless  of  where  the  mineral  may  be 
found,  whether  as  an  outcrop  or  in  a  shaft  sunk  for  the  piu*- 
pose  of  discovery,  provided  it  leads  to  the  disputed  ground. 
A  prior  discovery  in  the  shaft  on  the  dip  of  the  vein,  or  the 
downward  continuence  beneath  the  surface,  will  confer  a 
better  title  to  the  disputed  territory  than  the  subsequent 
discovery  of  the  outcrop,  or  apex,  of  the  vein  within  the 
boundaries  of  the  same  claim.  But  this  is  not  true  if  the 
discovery  shaft  in  question  is  upon  another  location,  for  the 
top  or  apex  of  a  vein  must  be  within  the  boundaries  of  the 
claim  in  order  to  entitle  the  locator  to  perfect  his  location. 
The  lode  is  the  principal  thing;  the  surface  ground  is  inci- 
dent thereto. 

Should  a  discovery  be  made  upon  ground  already  lo- 
cated it  will  avail  nothing,  for  such  land  is  not  unappropri- 
ated, and  therefore  not  open  to  location,  unless,  of  course, 
the  prior  location  should  have  been  invalid.  The  sole  re- 
quirement of  the  federal  statutes  is  that  a  discovery  of  a 
vein  or  lode  be  made  within  the  limits  of  the  claim.  In 
many  states,  however,  the  statutory  requirements  are  more 
exacting  in  their  demands,  as,  for  example,  that  before  the 
discoverer  of  ore  may  make  his  location  he  must  sink  a  dis- 
covery shaft  of  a  specified  depth,  or  such  a  tunnel,  adit,  or 
open  cut  as  may  be  defined  as  equivalent  to  such  shaft.  The 
recommendation  is  made  by  the  Land  Office  that  a  claim- 
ant should,  "prior  to  making  his  location,  unless  the  vein 
can  be  traced  upon  the  surface,  sink  a  shaft  or  run  a  tunnel 
or  drift  to  a  sufficient  depth  therein  to  discover  and  develop 
a  mineral-bearing  vein,  lode,  or  crevice;  and  should  deter- 
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mine,  if  possible,  the  general  course  of  such  vein  in  either 
direction  from  the  point  of  discovery,  by  which  direction  he 
will  be  governed  in  marking  the  boundaries  of  his  claim  on 
the  surface."* 

Discovery  once  having  been  made,  the  discoverer  is  en- 
titled to  the  undisturbed  possession  of  the  territory  for  a 
reasonable  time  in  which  to  complete  the  formalities  of  lo- 
cation. The  federal  statutes  fix  no  definite  time  for  this 
purpose,  but  each  state  or  territory  is  allowed  to  enact  its 
own  regulations  in  this  regard.  In  the  absence  of  express 
legislation  a  reasonable  time  is  allowed  the  locator,  to  be 
determined  according  to  the  circumstances  connected  with 
each  particular  claim.  Due  diligence,  however,  is  required 
in  all  cases. 

§16.  Formalities  of  Location. — Location  consists  in 
the  performance  of  such  acts  as  are  necessary  to  establish 
a  valid  possessory  title  to  the  land  located.  What  these 
acts  are  will  now  be  considered. 

(a)  Marking  the  Location.— Rev.  Stats., U.S., Sec.  2324, 
provides  that  **the  location  must  be  distinctly  marked  on 
the  ground,  so  that  its  boundaries  can  be  readily  traced.** 
But  this  does  not  render  necessary  the  marking  of  the  boun- 
daries. It  is  the  location  that  must  be  marked,  and  in  such 
a  way  that  one  visiting  it  with  an  honest  intent  to  ascertain 
tne  boundaries  thereof,  may  readily  do  so.  This  is  requir- 
ed in  order  to  permit  of  the  making  of  a  subsequent  loca- 
cation.  The  artificial  boundary  posts,  monuments,  or 
mounds  once  made,  it  is  required  that  they  be  maintained, 
although  after  the  performance  of  all  the  acts  necessary 
to  vest  the  locator  with  full  possessory  title,  the  removal  of 
such  marks  by  another  will  not  divest  the  original  locator 
of  his  right,  and  the  fact  that  they  exist  as  originally  placed 
will  be  presumed  from  their  having  been  designated  in  the 
location  notice  which  the  locator  has  recorded. 

The  faUiu^e  to  comply  with  the  statutory  requirements 
as  to  the  marking  of  a  location  is  fatal  to  the  validity  of  the 
claim  made.  The  mere  posting  of  a  notice  of  location  is 
not  sufficient;  some  distinct  marks  must  be  made  upon  the 

*Land  Office  Regulations,   par.   14. 
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ground  itself.  Whether  the  marks  made  are  such  as  to 
meet  with  the  requirements — that  is  to  say,  whether  they 
are  sufficient  to  enable  one  to  readily  trace  the  boundaries 
of  the  claim  located, — is  a  question  of  fact  to  be  determined 
from  the  circumstances  associated  with  each  individual 
case.  Much  depends  upon  the  character  of  the  ground. 
Should  the  ground  be  inaccessible  in  part,  the  marking  of 
that  portion  of  the  location  which  is  accessible  in  such  man- 
ner as  to  designate  the  boundaries  is  sufficient. 

A  location  once  made  may  not  be  altered  if  the  lines  as 
changed  would  interfere  in  any  way  with  the  prior  rights 
of  others.  The  boundaries  of  placer  claims  must  conform 
to  the  legal  subdivisions  of  the  public  lands,  where  surveys 
have  been  made. 

(b)  Notice  of  Location. — ^While  the  federal  statutes 
do  not  require  the  posting  of  a  notice  of  location  upon  the 
ground  claimed,  yet  generally  speaking  the  rules  and  regu- 
lations of  the  several  mining  districts,  as  well  as  the  stat- 
utes of  most  of  the  states,  do  require  such  posting.  This 
posting  of  the  location  notice  is,  in  fact,  considered  the  ini- 
tial step  necessary  to  the  holding  of  the  claim,  or,  in  other 
words,  an  act  of  appropriation  of  the  claim.  It  is  not,  how- 
ever, a  substitute  for  marking  the  location  on  the  ground, 
for  this  constitutes  the  main  act  of  location.  And  as  for 
this  marking  of  the  location  on  the  ground,  a  reasonable 
time  is  granted;  the  posting  of  the  notice  serves  as  a  warn- 
ing to  others  of  the  intention  on  the  part  of  the  locator  to 
complete  the  formal  acts  necessary  to  a  valid  location.  In 
short,  this  posting  of  notice  gives  to  the  locator  the  right 
of  possession  until  the  requirements  of  law  may  be  complied 
with  in  full;  provided,  that  the  notice  is  posted  in  good 
faith. 

As  to  what  constitutes  a  proper  posting,  within  the 
meaning  of  the  rules,  regulations,  or  statutes,  it  has  been 
held  repeatedly  that  as  the  main  purpose  of  the  rule  is  for 
the  guidance  and  protection  of  other  miners  seeking  to  lo- 
cate the  claim,  any  method  of  posting  which  would  natur- 
ally come  within  the  notice  of  those  seeking  in  good  faith 
to  inform  themselves  as  to  a  prior  location,  is  sufficient. 
The  placing  of  the  notice  within  a  tin  can  set  upon  a  moimd 
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of  rocks,  °  or  a  mound  of  rocks  with  the  folded  notice  plac- 
ed thereon  and  protected  from  the  weather  by  the  placing 
of  a  flat  stone  upon  it,  *  is  a  proper  posting.  It  may  be  in 
writing,  painting,  or  carved  on  any  substantial  substance 
so  as  to  be  intelligible  and  open  to  inspection.  As  in  the 
nature  of  things  a  notice  is  so  liable  to  obliteration  and  de- 
struction, and  evidence  of  it  so  difficult  to  preserve,  when 
its  posting  is  in  dispute  there  is  a  presumption  that  it  has 
been  properly  done,  especially  in  the  case  of  a  purchaser. 
Some  states  prescribe  a  penalty  for  the  destruction  or  de- 
facement of  a  location  notice. 

The  posting  of  the  notice  of  location,  and  the  marking 
on  the  ground  having  been  done,  followed  by  the  recording 
of  the  certificate  of  location,  if  such  recording  be  required, 
one  has  acquired  a  complete  possessory  title.  If  a  claimant 
shall  have  marked  his  location  and  posted  his  notice  and 
failed  to  record  his  certificate,  he  will  be  given  priority  over 
one  who  may  have  recorded  his  certificate  but  failed  in  the 
performance  of  the  other  two  acts. 

(c)  Record  of  Location  Certificate. — The  final  act 
necessary  to  the  making  of  a  proper  location  of  a  mining 
claim  is  the  filing  for  record  of  the  location  certificate.  As 
in  the  case  of  the  posting  of  the  location  notice,  the  federal 
statutes  make  no  provision  for  the  recording  of  the  certifi- 
cate, so  that  unless  required  by  express  legislation  of  the 
state  or  territory  within  which  the  claim  is  located,  it  is 
not  a  requisite.  But  when  it  is  prescribed  its  contents  are 
then  regulated  by  United  States  statutes,  which  provide 
that  **all  records  of  mining  claims  made  shall  contain  the 
name  or  names  of  the  locators,  the  date  of  the  location,  and 
such  a  description  of  the  claim  or  claims  located,  by  refer- 
ence to  some  natural  object  or  permanent  monument,  as 
will  identify  the  claim.*'  Failure  to  record  a  certificate  of 
location  within  the  statutory  period  or  time  fixed  by  local 
rules  or  regulations  does  not  invalidate  the  claim,  unless 
other  rights  have  intervened. 

A  certificate  of  location  once  filed,  may  be  amended  by 
the  filing  of  additional  certificates  which  will  date  back  to 

•Gird  V.  California  Oil  Co.,  60  Fed.      'Donahue  v.   Melster,   88   Cal.   121. 
Rep.   531. 
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the  original,  provided  the  rights  of  third  parties  have  not 
intervened,  in  which  case  the  new  certificate  will  be  treated 
as  filed  as  of  its  own  date  of  filing. 

In  the  absence  of  express  limitation,  fixed  by  statute 
of  the  state  or  territory  within  which  the  claim  is  located, 
the  certificate  should  be  filed  within  a  reasonable  time. 
The  Land  Office  suggests  twenty  days.  Congress  has  made 
no  provision  in  this  regard.  Failure  to  file  the  certificate 
within  the  statutory  period,  does  not  invalidate  the  location 
if  other  rights,  based  upon  the  other  requisites  of  location, 
have  not  intervened. 

§17.  Assessment  Work. — (a)  Statutory  Require- 
ments.— As  already  noted,  the  formal  acts  of  location  hav- 
ing been  performed  the  locator  is  vested  with  title,  which, 
while  of  a  possessory  nature,  has  all  the  attributes  of  a  title 
in  fee: — i.  e.  of  an  absolute  title — as  against  all  but  the  fed- 
eral government.  But  certain  conditions  are  imposed  upon 
the  locator  of  mining  claims  to  enable  him  to  maintain  his 
title  by  location.  The  federal  statutes  provide  that  "on  each 
claim  located  after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy-two,  and  until  a  patent  has  been  issued  there- 
for, not  less  than  one  hundred  dollars  worth  of  labor  shall 
be  performed,  or  improvements  made,  during  each  year. 
On  all  claims  located  prior  to  the  tenth  day  of  May,  eigh- 
teen hundred  and  seventy- two,  ten  dollars'  worth  of  labor 
shall  be  performed,  or  improvements  made,  by  the  tenth 
day  of  June,  eighteen  hundred  and  seventy-four,  and  each 
year  thereafter,  for  each  one  hundred  feet  in  length  along 
the  vein  until  a  patent  has  been  issued  therefor."  ^  It  is 
further  provided  that  *'the  period  within  which  the  work 
required  to  be  done  annually  on  all  unpatented  mineral 
claims,  shall  commence  on  the  first  day  of  January  succeed- 
ing the  date  of  location  of  such  claim,  and  this  section  shall 
apply  to  all  claims  located  since  the  tenth  day  of  May,  Anno 
Domini,  eighteen  hundred  and  seventy-two. ' '  * 

'  U.    S.    Rev.    Stat.,   Sec.    2324.  is  not   difficult,   in   looking  at  the 

•Act  Jan.    22,   1880. — The   policy  of  policy  of  the  government  in  regard 

this  enactment  is  found  in  the  fol-  to  its  mineral  lands,  to  understand 

lowing  opinion,  rendered  by  Miller,  the  purpose  of  this  provision.     For 

J.,  in  the    case    of    Chambers    v.  many  years  after  tne  discovery  of 

Harrington,  111  U.  S.  350  viz.;   "It  the  rich  deposits  of  gold  and  sil- 
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These  mineral  lands  being  thus  open  to  the  occupa- 
tion of  all  discoverers,  one  of  the  first  necessities  of  a  mining 
neighborhood  was  to  make  rules  by  which  this  right  of  occu- 
pation should  be  governed  as  among  themselves;  and  it  was 
soon  discovered  that  the  same  person  would  mark  out  many 
claims  of  discovery  and  leave  them  for  an  indefinite  length 
of  time  without  further  development,  and  without  actual 
possession,  and  seek  in  this  manner  to  exclude  others  from 
availing  themselves  of  the  abandoned  mine.  To  remedy 
this  evil  a  mining  regulation  was  adopted  that  some  work 
should  be  done  on  each  claim  ia  every  year,  or  it  would  be 
treated  as  abandoned. 

It  follows,  therefore,  that  continued  possession  of  a 
mining  claim  is  dependent  upon  the  performance  thereon 
of  the  annual  labor,  or  assessment  work.  The  failure  to  do 
this  requisite  labor  by  the  end  of  the  year  works  a  forfeit- 
ure of  the  claim,  and  it  then  becomes  open  to  relocation; 
in  other  words,  title  to  the  land  thereupon  reverts  to  the 
government.  However,  should  no  new  right  intervene 
through  relocation  by  another  subsequent  to  the  expira- 
tion of  the  year  in  which  the  assessment  work  should  have 


ver  in  the  public  lands  of  the 
United  States,  millions  of  dollars' 
worth  of  these  metals  were  taken 
out  by  industrious  miners  without 
any  notice  or  attention  on  the 
part  of  the  government.  The  ear- 
liest legislation  by  Congress  sim- 
ply recognized  the  obligatory  force 
of  the  local  rules  of  each  mining 
locality  in  regard  to  obtaining, 
transferring  and  identifying  the 
possessions  of  these  parties.  Later, 
provision  was  made  for  acquiring 
title  to  the  land  where  these  de- 
posits were  found,  and  prescribing 
rules  for  the  location  and  identifi- 
cation of  claims,  and  securing  their 
possession  against  trespass  by  oth- 
ers than  their  discoverers.  But 
in  all  this  legislation  to  the  pres- 
ent time,  though  ))y  appropriate 
proceedings  and  the  payment  of  a 
very  small  sum,  a  legal  title  in  the 
form  of  a  patent  may  be  obtained 
for  such  mines,  the  possession 
under  a  claim  established  accord- 


ing to  law  is  fully  recognized  by 
the  act  of  Congrf»P8,  and  the  pat- 
ent adds  little  to  the  security  of 
the  party  in  continuous  posses- 
sion of  a  mine  he  has  discovered  or 
bought.  "These  mineral  lands  being 
thus  open  to  the  occupation  of  all 
discoverers,  one  of  the  first  necessi- 
ties of  a  mining  neighborhood  was 
to  make  rules  by  which  this  right 
of  occupation  should  be  governed 
as  among  themselves;  and  it  was 
soon  discovered  that  the  same 
person  would  mark  out  many 
claims  of  discovery  and  leave 
them  for  an  indefinite  length  of 
time  without  further  development, 
and  without  actual  possession,  and 
seek  in  this  manner  to  exclude 
others  from  availing  themselves 
of  the  abandoned  mine.  To  rem- 
edy this  evil  a  mining  regulation 
was  adopted  that  some  work 
should  be  done  on  each  claim  in 
every  year,  or  it  would  be  treated 
as  abandoned." 
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been  performed,  this  forfeiture  may  be  cured  by  a  resump- 
tion of  labor  on  the  part  of  the  original  locator.  But  the 
original  locator  may  not  prevent  a  peaceable  entry  on  the 
part  of  another,  after  forfeiture,  made  for  the  purpose 
of  relocating  his  claim.  But  should  relocation  be  made 
after  forfeiture  through  failure  to  perform  the  annual 
labor,  a  resumption  of  work  on  the  part  of  the  original 
locator,  prior  to  the  completion  of  all  the  necessary  acts 
of  location  by  the  party  relocating,  will  defeat  relocation. 
The  resumption  of  work  must  be  in  good  faith,  however. 

(b)  Rights  Against  Delinquent  Co-Owners. — Should 
one  of  several  co-ownere  fail  to  contribute  his  proportion- 
ate share  of  the  expenses  necessary  to  the  performance  of 
the  annual  labor  required,  **the  co-owners,  who  liave  per- 
formed the  labor  or  made  the  improvements,  may,  at  the 
expiration  of  the  year,  give  such  delinquent  co-owner  notice 
to  contribute  his  portion  of  the  cost  of  the  improvements, 
which  notice  may  be  served  on  him  personally,  in  writing, 
or  by  publication,  for  at  least  once  a  week  for  ninety  days, 
in  the  newspaper  published  nearest  to  the  claim,  and  if,  at 
the  expiration  of  ninety  days  after  such  personal  notice, 
in  writing  or  by  publication,  such  delinquent  should  fail 
or  refuse  to  contribute  his  proportion  of  the  expenditure 
required  by  this  section,  his  interest  in  the  claim  shall  be- 
come the  property  of  his  co-owners  who  have  made  the 
required  expenditures."® 

(c)  Character  and  Extent  of  Work  Required. — As  to 

what  character  of  work  may  be  deemed  assessment  work, 
within  the  spirit  of  the  statute,  it  may  be  said,  generally, 
that  any  work  done  for  the  purpose  of  discovering  miner- 
als, regardless  of  the  character  or  form  of  the  deposit,  or 
whether  the  claim  be  lode  or  placer,  is  suificient,  if  done 
in  good  faith  and  intended  for  the  development  of  the 
claim.  The  building  of  roads,  ^'^  flumes,  drains,  or  the  turn- 
ing of  a  stream,  or  the  sinking  of  a  common  shaft,  ^^  are  all 
work  of  a  character  done  for  the  purpose  of  discovering 
minerals,  and  are  ** improvements*'  within  the  spii'it  of  the 
statute.    Work  done  beyond  the  lines  of  a  claim  will  count 

•U.  S.  Rev.  Stat,  Sec.  2334.  '-St.     Louis     Co.     v,      Kemp,      104 

»•  Doherty  v.  Morris.  17  Col.  106.  U.  8.  636. 
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as  assessment  work  if  it  has  a  direct  reference  to  the  devel- 
opment or  drainage  of  the  claim.  ^^  And  where  several 
claims  are  worked  together  as  one  group,  work  done  upon 
one  claim,  if  done  in  pursuance  of  a  system  intended  and 
adapted  to  develop  all  the  claims,  and  not  for  the  advan- 
tage of  one  only,  will  be  considered  assessment  work  upon 
all;  provided,  that  the  work  performed  on  the  single  claim 
equals  in  value  the  aggregate  amount  required  by  law  to 
hold  all  the  claims  separately. 

The  question  of  whether  a  placer  claim  of  one  hun- 
dred and  sixty  acres,  located  by  an  association,  is  a  single 
claim  within  the  meaning  of  the  statute,  upon  which  one 
hundred  dollars  worth  of  work  during  each  year  is  suf- 
ficient, is  perhaps  a  mooted  question.  The  courts  of  Mon- 
tana have  held  that  it  is,  while  the  liand  Office  has  disre- 
garded this  decision,  and  in  a  collateral  matter  intimated 
that  it  is  not. 

Local  rules  and  regulations  governing  each  mining 
district  may  impose  a  greater  expenditure  than  the  one 
hundred  dollars  required  by  the  federal  statutes,  but  any 
rule,  regulation  or  legislation  providing  for  a  less  expen- 
diture than  that  specified  by  act  of  Congress  would  be 
invalid. 

(d)  Suspension  and  Completion  of  Work. — The  per- 
formance of  the  assessment  work  may  be  excused  if  pre- 
vented by  actual  interference  upon  the  part  of  an  adverse 
claimant,  or  by  threats  made  upon  the  ground,  or  in  close 
proximity  thereto,  of  such  a  character  as  to  afford  a  per- 
son of  ordinary  prudence  good  reason  to  believe  that  the 
performance  of  the  work  would  be  unsafe.  But,  as  a  gen- 
eral rule,  threats  must  be  accompanied  by  some  overt  act 
tending  to  show  an  intention  of  immediate  execution  of 
them.  Assessment  work  may  be  also  excused  if  some 
natural  condition  would  render  such  work  useless;  but 
such  cases  are  exceptional. 

This  annual  expenditure  must  continue  until  final 
entry  of  the  patent.  The  fact  that  application  for  patent 
has  been  made  and  is  pending  does  not    excuse    the    per- 

"  Packer  v.  Heaton,  9  Cal.  669. 


DEPARTMENT  OF  LAW  31 

formance  of  work;  but,  if  subsequent  to  application  for 
patent,  and  prior  to  the  payment  of  the  purchase-money 
and  the  issuance  of  a  certificate,  adverse  rights  do  not  in- 
tervene, the  non-performance  of  the  assessment  work  does 
not  invalidate  the  claim. 

Some  states  require  affidavits,  duly  sworn,  to  be  re- 
corded, setting  forth  the  facts  incident  to  the  performance 
of  the  assessment  work,  which  upon  being  filed  become 
prima  facie  evidence  of  the  facts  required  to  be  stated. 
The  recording  of  such  a  statement,  however,  does  not  pre- 
clude other  methods  of  proof. 

In  case  an  application  for  patent  is  contested,  the 
burden  is  upon  the  claimant  to  prove  that  the  applicant 
has  not  performed  the  necessary  assessment  work.  ^^ 

"Quigley  v.   Glllett,   101   Cal.    462. 
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CHAPTER  IV. 

CLASSIFICATION  OF  CLAIMS. 

818.  Lode  Claims. 

19.  The  "Apex  Rule." 

20.  Exception  to  Apex  Rule. 

21.  Placer  Claims. 

22.  Lodes  in  Placers. 

23.  Tunnel  Claims. 

24.  Mill  Sites. 

25.  Town  Sites. 

26.  Coal  Lands. 

27.  Oil  and  Natural  Oas  Lands. 

28.  Saline  Lands. 

29.  Water   Rights. 

(a)  In  General. 

(b)  Priority  of    Appropriation 

(c)  What  Constitutes  Appropriation? 

(d)  Control  of  Water  Appropriated. 

(e)  Limit  of  Prior  Appropriator's  Right. 

(f)  Conveyance   of  Rights. 

(g)  Abandonment  of  Rights, 
(h)  Subterranean  Waters. 

§18.  Lode  Claims. — By  a  provision  of  the  federal 
statutes,  lode  claims  are  described  as  '^mining  claims 
upon  veins  or  lodes  of  quartz  or  other  rock  in  place,  bear- 
ing gold,  silver,  cinnabar,  lead,  copper,  or  other  valuable 
deposits."  ^  In  the  case  of  the  Eureka  Consolidated  Min- 
ing Co.  V.  Richmond  Mining  Co.  of  Nevada,  ^  affirmed  in 
Richmond  Mining  Co.  v.  Eureka  Co.,  ^  Judge  Field  ex- 
pressed himself  as  follows:  "It  is  difficult  to  give  any  defi- 
nition of  the  term  (lode)  as  understood  in  the  act  of 
Congress,  which  will  not  be  subject  to  criticism.  A  fis- 
sure in  the  earth's  crust,  an  opening  in  its  rocks  and 
strata,  made  by  some  force  of  nature,  in  which  the  mineral 
is  deposited,  would  seem  to  be  essential  to  the  definition  of 
a  lode,  in  the  judgment  of  geologists.  But  to  the  practical 
miner,  the  fissure  and  its  walls,  are  only  of  importance  as 
indicating  the  boundaries  within  which  he  may  look  for, 
and  reasonably  expect  to  find,  the  ore  he  seeks.  A  con- 
tinuous body  of  mineralized  rock,  lying  within  any  other 
well  defined  boundaries  on  the  earth's  surface  and  under 
it,  would  equally  constitute,  in  his  eyes,  a  lode.  We  are 
of  opinion,  therefore,  that  the  term  as  used  in  the  act  of 
Congress  is  applicable  to  any  zone  or  belt  of  mineralized 
rock,  lying  within  boundaries  clearly  separating  it  from 

'U.  S.  Rev.  Stat.,  Sec.   2320.  '103  U.  S.  839,   (1880). 

»4    Sawyer,    302    (1877). 
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the  neighboring  rock.  It  includes,  to  use  the  language 
cited  by  counsel,  all  deposits  of  mineral  matter  found 
through  a  mineralized  zone  or  belt,  coming  from  the  same 
course,  impressed  with  the  same  forms,  and  appearing  to 
have  been  created  by  the  same  processes.'^  The  meaning 
of  the  terms  *'lode'*  or  *'vein"  therefore  becomes  of  vital 
importance. 

The  essential  elements  of  a  lode  may  be  thus  sum- 
marized: (a)  the  mineral-bearing  rock, — which  must  be 
in  place  and  have  reasonable  trend  and  continuity;  and, 
(b)  the  reasonably  distinct  boundaries  on  each  side  of 
the  same.  Either  of  these  essentials  being  well  defined 
and  established,  slight  evidence  of  the  existence  of  the 
other  will  be  sufficient.  The  presence  of  these  essential 
elements  in  any  given  deposit  is  in  all  cases  a  question  of 
fact. 

§19.  The  "Apex  Rule."— The  so-called  "apex  rule" 
is  based  upon  the  following  provision  of  the  United  States 
Revised  Statutes,  Sec.  2322,  which  provides  as  follows: 
"The  locators  of  all  mining  locations  heretofore  made  or 
which  shall  hereafter  be  made,  on  any  mineral  vein,  lode, 
or  ledge,  situated  on  the  public  domain,  their  heirs  and  as- 
signs, where  no  adverse  claim  exists  on  the  tenth  day  of 
May,  eighteen  hundred  and  seventy-two,  so  long  as  they 
comply  with  the  laws  of  the  United  States,  and  with  State, 
Territorial,  and  local  regulations  not  in  conflict  with  the 
laws  of  the  United  States  governing  their  possessory  title, 
shall  have  the  exclusive  right  of  possession  and  enjoyment 
of  all  the  surface  included  within  the  lines  of  their  loca- 
tions, and  of  all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside  of  such 
surface  lines,  extended  downward  vertically,  although 
such  veins,  lodes,  or  ledges  may  so  far  depart  from  a  per- 
pendicular in  their  course  downward  as  to  extend  outside 
the  vertical  side  lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions  thereof  as  lie  be- 
tween vertical  planes  drawn  downward  as  above  de- 
scribed, through  the  end  lines  of  their  locations,  so  con- 
tinued in  their  own  direction  that  such  planes  will  inter- 
sect such  exterior  parts  of  such  veins   or  ledges.    And 
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nothing  in  this  section  shall  authorize  the  locator  or  pos- 
sessor of  a  vein  or  lode  which  extends  in  its  downward 
course  beyond  the  vertical  lines  of  his  claim  to  enter  upon 
the  surface  of  a  claim  owned  or  possessed  by  another." 

The  rule  thus  established  and  known  as  the  apex  rule, 
is  in  direct  conflict  with  the  common  law  rule  that  the 
owner  of  the  surface  also  owns  the  minerals  under  the  sur- 
face. But  in  considering  the  lode  claim  one  must  con- 
stantly bear  in  mind  that  the  lode  itself  is  the  principal 
thing,  and  that  it  is  this  that  is  granted  by  the  government ; 
the  surface  ownership  being  for  the  purpose  of  holding  the 
lode,  and  to  define  the  locator's  rights  upon  the  lode.  In 
applying  this  rule,  therefore,  the  identity  of  the  apex,  and 
the  position  of  the  surface  lines,  are  the  things  of  import- 
ance. The  evident  intent  of  the  framers  of  the  statute  de- 
fining lode  claims,  is  that  they  should  be  located  along  the 
course  of  the  vein  discovered,  and  if  the  locator  wishes  to 
claim  the  full  fifteen  hundred  feet  upon  it,  this  requirement 
must  be  generally  complied  with.  A  location  made  across 
a  vein  results  in  the  side  lines  becoming  end  lines. 

This  principle  that  the  locator  may  not  pass  out  of  his 
lines  along  the  course  of  the  vein,  finds  expression  in  the 
rule  that  the  locator  may  follow  his  vein  outside  his  side 
lines  upon  the  dip  but  not  upon  the  strike.  The  **dip"  of 
the  vein  is  the  downward  course  of  the  strata;  the  '* strike" 
of  the  vein  is  its  onward  course,  that  is,  its  direction  or 
trend  across  and  through  the  country.  Upon  the  strike, 
therefore,  the  locator  is  confined  to  the  section  of  the  vein 
between  his  end  lines,  but  upon  the  dip  he  may  follow  it  in- 
definitely, though  it  take  him  beneath  the  surface  lines  of 
another. 

When  a  locator  claims  title  to  a  full  claim  of  fifteen 
hundred  feet  long  and  six  hundred  feet  wide,  theoretically, 
he  should  prove  the  existence  of  a  lode  extending  through- 
out the  claim,  for  the  ideal  location  is  upon  a  vein  which 
is  a  straight  line,  and  which  is  cut  by  the  parallel  end  lines 
at  right  angles  to  it.  But  many  veins  do  not  follow  a 
straight  course  and  are  irregular.  If,  therefore,  one  of  the 
end  lines,  as  drawn,  crosses  the  vein,  which  on  its  onward 
course  through  the  claim  passes  out  of  one    of    the    side 
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claims  before  reaching  the  other  end  line,  the  law  will  es- 
tablish one  new  end  line,  which  is  a  line  parallel  to  the  other 
end  line  as  laid  out,  but  passing  through  the  point  where 
the  apex  of  the  vein,  as  it  passes  out  of  the  claim,  inter- 
sects the  side  line.  A  locator  who  fails  to  draw  his  end 
lines  parallel  to  each  other  may  not  have  advantage  of  the 
apex  rule,  and  in  working  his  claim  may  not  pass  outside 
his  surface  lines. 

The  apex  of  the  vein  must  lie  within  the  surface  lines 
extended  vertically  downward,  and  is  that  part  of  the  vein 
that  lies  nearest  the  surface.  While  it  is  usually  the  more 
or  less  exposed  outcropping  edge  of  the  vein  it  may  exist 
at  considerable  depth  below  the  surface.  The  mere  fact 
that  it  is  near  the  surface  is  not  conclusive,  without  evi- 
dence that  it  is  the  upper  edge  of  the  vein.  It  may  be 
noted  here  that  the  word  **apex"  is  not  used  in  its  geo- 
metrical sense;  it  is  not  necessarily  a  point.  It  may  be  of 
considerable  length  and  thickness. 

A  location  made  upon  the  dip  of  a  vein  may  or  may 
not  be  good,  according  to  whether  or  not  a  subsequent  lo- 
cation be  made  upon  the  apex.  A  subsequent  location 
upon  the  dip  would  be  a  trespass. 

§20.  Exception  to  '*Apex  Rule." — There  is  but  one  ex- 
ception to  the  apex  rule,  which  is  in  the  case  of  patented 
agricultural  lands.  Here  the  common  law  rule  prevails, 
and  the  agricultural  patentee,  in  working  veins  discovered 
upon  his  land,  cannot  go  outside  of  the  boundaries  extended 
downward.  Nor  can  the  locator  of  mineral  land  follow  his 
vein  imder  such  land. 

It  frequently  happens  that  veins  having  their  apices 
in  different  claims  intersect,  or  cross,  and  have  the  space 
of  intersection  in  common,  or  unite  and  become  one  vein 
below  the  point  of  union.  Upon  the  general  principle  that 
priority  of  location  gives  the  better  right,  the  Revised  Stat- 
utes (Sec.  2336),  provide  that  "Where  two  or  more  veins  in- 
tersect or  cross  each  other,  priority  of  title  shall  govern, 
and  such  prior  location  shall  be  entitled  to  ore  or  mineral 
contained  in  the  space  of  intersection;  but  the  subsequent 
location  shall  have  the  right  of  way  through  the  space  of 
intersection  for  the  purpose  of  the  convenient  working  of 
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the  mine.  And  where  two  or  more  claims  unite,  the  oldest 
or  prior  location  shall  take  the  vein  below  the  point  of 
imion,  including  all  the  space  of  intersection.'* 

§21.  Placer  Claims. — Placer  claims  were  not  recog- 
nized by  act  of  Congress  1870,  at  which  time  the  term 
*' placer"  was  used  to  include  **all  forms  of  deposit,  ex- 
cepting veins  of  quartz  or  other  rock  in  place. ' '  *  Placer 
claims  are  subject  to  entry  and  patent  imder  like  circum- 
stances and  conditions,  and  upon  similar  proceedings,  as 
lode  claims;  but  where  the  lands  have  been  surveyed  by 
the  United  States  the  entry,  in  its  exterior  limits,  must 
conform  to  the  legal  subdivisions.  ^  But  this  provision  of 
statute  does  not  relieve  the  locator  of  the  necessity  of 
marking  his  location  on  the  ground,  and  the  mere  posting 
of  a  notice,  referring  to  legal  subdivisions,  is  not  sufficient, 
unless  the  nature  of  the  ground  is  such  as  to  render  mark- 
ing of  location  impracticable. 

"Where  placer  claims  are  upon  surveyed  lands,  and 
conform  to  legal  subdivisions,  no  further  survey  or  plat 
shall  be  required,  and  all  placer  claims  located  after  the 
tenth  day  of  May,  eighteen  hundred  and  seventy-two,  shall 
conform,  as  near  as  practicable,  with  the  United  States 
system  of  public  land  surveys,  and  the  rectangular  subdi- 
visions of  such  surveys,  and  no  such  location  shall  include 
more  than  twenty  acres  for  each  individual  claimant;  but 
where  placer  claims  cannot  be  conformed  to  legal  subdi- 
visions, survey  and  plat  shall  be  made  as  on  unsurveyed 
lands;  and  where  by  the  segregation  of  mineral  lands  in 
any  legal  subdivision  a  quantity  of  agricultural  land  less 
than  forty  acres  remains,  such  fractional  portion  of  agri- 
cultural land  may  be  entered  by  any  party  qualified  by 
law,  for  homestead  or  pre-emption  puiposes."® 

The  rights  of  the  owner  to  the  minerals  under  a  placer 
claim  are  the  same  as  those  of  any  other  owner  of  the  soil. 
All  minerals  belong  to  him  which  lie  within  the  vertical 
planes  drawn  through  his  boundaries  and  the  centre  of  the 
earth,  except  such  as  form  part  of  veins  whose  apices  are 
outside  of  his  claim. 

♦U.  S.  Rev.  StatB.  Sec.   2329.  •U.  S.  Rev.  Stats.,  Sec.  2331. 

•  Ibid. 
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§22.  Lodes  in  Placers. — It  often  occurs  that  in  the 
development  of  a  placer  claim  lodes  or  veins  are  discovered, 
which  at  the  time  of  the  location  were  unknown.  In  such 
case,  if  undiscovered  at  the  time  of  application  for  patent, 
they  become  the  property  of  the  patentee.  If,  however, 
the  lode  or  vein  is  known  to  exist  at  the  time  of  the  appli- 
cation for  patent,  the  patentee  can  only  acquire  title  thereto 
by  an  application  therefor.  This  knowledge  upon  the  part 
of  the  patentee  must  be  actual,  and  not  a  mere  belief.  But 
where  a  lode  claim  has  been  located,  its  boundaries  marked, 
and  a  certificate  recorded,  it  will  be  conclusively  presumed 
that  the  applicant  for  a  patent  of  a  placer  location  upon 
which  such  lode  exists  has  actual  knowledge  of  its  existence. 

The  mere  outcropping,  upon  the  surface,  of  a  vein  is 
not  sufficient,  unless  such  indication  justifies  one  in  a  be- 
lief that  it  will  warrant  the  expenditiu*e  necessary  to  de- 
velope.  The  courts  have  even  gone  so  far  as  to  hold,  that 
where  one  had  sought  for  lodes  before  taking  out  a  placer 
patent  upon  the  same  ground,  and  had  made  several  ex- 
cavations and  lode  locations,  which  had  been  examined  by 
others  who  advised  the  abandonment  of  the  lode  locations 
and  the  taking  up  of  the  land  as  a  placer,  which  advice  was 
acted  upon,  the  subsequent  finding  of  lodes  upon  the 
ground  did  not  affect  the  good  faith  of  the  applicant,  and 
such  lodes  were  not  *' known  to  exist,*'  within  the  mean- 
ing of  the  statute. ' 

A  vein  not  known  to  exist  at  the  time  of  the  applica- 
tion for  a  placer  patent,  but  discovered  after  such  appli- 
cation and  before  final  entry  and  payment,  passes  by  the 
patent.  * 

§23.  Tunnel  Claims. — The  rights  acquired  by  the 
owner  of  a  tunnel,  run  either  for  the  development  or  the 
discovery  of  mines,  are  thus  defined  by  federal  statute: 
**  Where  a  tunnel  is  run  for  the  development  of  a  vein  or 
lode,  or  for  the  discovery  of  mines,  the  owners  of  such  tun- 
nel shall  have  the  right  of  possession  of  all  veins  or  lodes 
within  three  thousand  feet  from  the  face  of  such  tunnel 
on  the  line  thereof,  not  previously  known  to  exist,  discov- 

'  United  states  v.  Iron  S.  M.  Co.,  128      'Iron  Silver  M.  Co,  v.  Mike  &  Starr 
U.  S.   673.  G.  &  S.  M.  Co.,  143  U.  S.  394. 
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ered  in  such  tunnel,  to  the  same  extent  as  if  discovered  from 
the  surface;  and  locations  on  the  line  of  such  tunnel,  of 
veins  or  lodes  not  appearing  on  the  surface,  made  by  other 
parties  after  the  commencement  of  the  tunnel,  and  while 
the  same  is  being  prosecuted  with  reasonable  diligence, 
shall  be  invalid;  but  failure  to  prosecute  the  work  on  the 
tunnel  for  six  months  shall  be  considered  as  an  abandon- 
ment of  the  right  to  all  undiscovered  veins  on  the  line  of 
such  tunnel/'  ® 

The  rights  of  timnel  claimants  are  confined  to  un- 
known blind  lodes.  Veins  previously  known  to  exist,  or 
which  appear  upon  the  surface,  are  not  affected  by  the 
rights  of  tunnel  claimants.  For  example:  A.  locates  a 
tunnel  and  discovers  therein  an  unknown  blind  lode,  upon 
which  he  locates  a  claim.  This  claim  conflicts  with, — and 
the  lode,  at  a  distance  of  three  hundred  feet  from  the 
point  of  discovery  passes  through, — the  patented  lode 
claim  of  another,  located  subsequently  to  the  commence- 
ment of  the  tunnel.  The  tunnel  locator  may  maintain  a 
bill  in  equity  to  enjoin  the  owner  of  the  patented  lode  claim 
from  taking  ore  from  the  lode  discovered  in  the  tunnel.  The 
words  "not  previously  known  to  exist"  in  the  statute  refer 
to  the  time  of  the  location  and  commencement  of  the  tun- 
nel, and  not  to  the  respective  times  of  the  discoveries  of  the 
various  veins  in  the  tunnel.  It  is  the  right  to  the  possession 
of  veins  not  known  to  exist,  before  the  owners  of  the  tun- 
nel located  and  commenced  to  excavate  it,  that  is  secured  to 
them  by  the  above  statute,  if  they  subsequently  find  them 
in  their  tunnel,  and  not  the  right  to  those  only  that  were 
not  known  to  exist  when  they  reached  them  in  the  tunnel.  ^" 

§24.  Mill  Sites. — The  federal  statutes  create  two 
classes  of  mill  sites.  First,  such  "non-mineral  land,  not 
contiguous  to  the  vein  or  lode,  used  or  occupied  by  the  pro- 
prietor of  such  vein  or  lode  for  mining  or  milling  pur- 
poses." ^^  The  location  of  such  non-adjacent  land  shall  not 
exceed  five  acres,  which  may  be  patented  subject  to  the 
same  preliminary  requirements,  as  to  survey  and  notice, 
as  are  applicable  to  veins  and  lodes,  and  to  payment  there- 

•U.  S,  Rev.  stats.,  Sec.  2323.  Con.  M.  Co.,  66  Fed.  Rep.  200. 

"Enterprise    M.    Co.    v.    Rico-Aspen      "  U.  S.  Rev.  Stats.,  Sec.  2337. 
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for  at  the  same  rate  as  for  the  superfices  of  the  lode  claim, 
viz.,  five  dollars  per  acre.  The  non-mineral  character  of 
the  land  must  be  clearly  established,  that  is,  it  must  be  land 
which  cannot  be  profitably  mined.  It  is  not  sufficient  to 
show  that  it  contains  no  lode  or  vein;  there  must  be  no  val- 
uable mineral  deposit  of  any  nature  contained  in  it.  It 
must,  furthermore,  be  used  or  occupied  for  milling  or  min- 
ing purposes,  and  the  use  must  be  an  actual  use  of  the  land 
itself.  The  mere  use  of  the  timber  or  water  thereon  is  not 
sufficient. 

As  to  the  assessment  work  necessary  to  hold  such  a 
location,  the  statutory  improvements  on  the  lode  are  suf- 
ficient to  enter  both  lode  and  mill  site.  ^^ 

The  second  class  permits  the  owner  of  a  quartz  mill  or 
reduction  plant,  who  does  not  own  a  mine  in  connection 
therewith,  to  receive  a  patent  for  his  mill  site,  as  provided 
in  the  case  of  the  proprietor  of  a  vein  or  lode.  This  class  is 
entirely  independent  of  any  mine.  The  only  requisite  is 
that  the  person  making  application  for  the  patent  owns  a 
quartz  mill  or  reduction  plant  existing  upon  the  land;  and 
the  mill  or  plant  must  be  situate  upon  the  mill  site  claimed, 
wholly  independent  of  any  other  site. 

§25.  Town  Sites. — Mineral  deposits  within  town  sites 
are  open  to  exploration  and  purchase  in  the  same  manner 
as  elsewhere.  Patents  to  town  sites  do  not  pass  title  to 
mineral  lands  contained  therein.  ^^  But  the  land  must  be 
known  to  be  valuable  for  minerals  at  the  time  of  the  grant; 
a  subsequent  finding  of  minerals  will  not  bring  the  claim 
within  the  reservation.  The  title  acquired  by  location  of 
a  mining  claim,  prior  to  the  issuing  of  a  grant  of  a  town 
site  covering  the  same  ground,  wUl  not  divest  the  loca- 
tor of  his  rights.  ^*  On  the  other  hand,  a  patent  to  a  town 
site  will  prevail  over  a  subsequent  patent  to  a  mining  claim, 
if  the  land  was  not  known  to  be  mineral  at  the  date  of  the 
entry  of  the  town  site.  ^'^  The  burden  of  proof  is  on  the  one 
setting  up  a  title  to  a  mine  under  the  reservation.  ^* 

§26.    Coal  Lands. — The  federal  government  provides 

"Alta  Mill  site,  8  L.  D.  195,  "Tombstone  Townalte  Cases,  15  Pac. 
"  Steel  V.  Smelting  Co.,  106  U.  S.  447.  Rep.  26. 

"Steel   V.    Smelting   Co.,    106    U.    S.  "Richards  v.  Downer,  81  Cal.  44. 
447. 


40        AMERICAN  EXTENSION  UNIVERSITY 

for  the  acquirement  of  coal  lands  in  the  following  sections 
of  the  Revised  Statutes: 

''Every  person  above  the  age  of  twenty-one  years, 
who  is  a  citizen  of  the  United  States,  or  who  has  declared 
his  intention  to  become  such,  or  any  association  of  pers6ns 
severally  qualified  as  above,  shall,  upon  application  to  the 
register  of  the  proper  land  office,  have  the  right  to  enter, 
by  legal  subdivisions,  any  quantity  of  vacant  coal  lands  of 
the  United  States  not  otherwise  appropriated  or  reserved 
by  competent  authority,  not  exceeding  one  hundred  and 
sixty  acres  to  such  individual  person,  or  three  hundred  and 
twenty  acres  to  such  association,  upon  payment  to  the  re- 
ceiver of  not  less  than  ten  dollars  per  acre  for  such  lands, 
where  the  same  shall  be  situated  more  than  fifteen  miles 
from  any  completed  railroad,  and  not  less  than  twenty  dol- 
lars per  acre  for  such  lands  as  shall  be  within  fifteen  miles 
of  such  road."  " 

"Any  person  or  association  of  persons  severally  qual- 
ified, as  above  provided,  who  have  opened  and  improved, 
or  shall  hereafter  open  and  improve,  any  coal  mine  or  mines 
upon  the  public  lands,  and  shall  be  in  actual  possession  of 
the  same,  shall  be  entitled  to  a  preference-right  of  entry, 
under  the  preceding  section,  of  the  mines  so  opened  and  im- 
proved. Provided,  that  when  any  association  of  not  less 
than  four  persons,  severally  qualified  as  above  provided, 
shall  have  expended  not  less  than  five  thousand  dollars  in 
working  and  improving  any  such  mine  or  mines,  such  asso- 
ciation may  enter  not  exceeding  six  hundred  and  forty 
March,  Eighteen  hundred  and  seventy- three."  ^* 

"All  claims  under  the  preceding  section  must  be  pre- 
sented to  the  register  of  the  proper  land  district  within 
sixty  days  after  the  date  of  actual  possession  and  the  com- 
mencement of  improvements  on  the  land,  by  the  filing  of  a 
declaratory  statement  therefor;  but  when  the  townsite  plat 
is  not  on  file  at  the  date  of  such  improvement,  filing  must 
be  made  within  sixty  days  from  the  receipt  of  such  plat  at 
the  district  office;  and  where  the  improvements  shall  have 
been  made  prior  to  the  expiration  of  three  months  from  the 
third  day  of  March,  eighteen  hundred  and  seventy-three, 

"U.   S.   Rev.   Stat.   Sec.    2347.  »  U.  S.  Rev.  SUt.,  Sec.  2348. 
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sixty  days  from  the  expiration  of  such  three  months  shall 
be  allowed  for  the  filing  of  a  declaratory  statement,  and  no 
sale  under  the  provisions  of  this  section  shall  be  allowed 
imtil  the  expiration  of  six  months  from  the  third  day  of 
March,  Eighteen  hundred  and  seventy-three."^® 

'^The  three  preceding  sections  shall  be  held  to  au- 
thorize only  one  entry  by  the  same  person  or  association  of 
persons;  and  no  association  of  persons,  any  member  of 
which  shall  have  taken  the  benefit  of  such  sections,  either  as 
an  individual  or  as  a  member  of  any  other  association,  shall 
enter  or  hold  any  other  lands  under  the  provisions  thereof; 
and  no  member  of  any  association  which  shall  have  taken 
the  benefit  of  such  sections  shall  enter  or  hold  any  other 
lands  imder  their  provisions;  and  all  persons  claiming 
under  section  twenty-three  hundred  and  forty-eight  shall 
be  required  to  prove  their  respective  rights  and  pay  for  the 
lands  filed  upon  within  one  year  from  the  time  prescribed 
for  filing  their  respective  claims;  and  upon  failure  to  file  the 
proper  notice,  or  to  pay  for  the  land  within  the  required 
period,  the  same  shall  be  subject  to  entry  by  any  other 
qualified  applicant."  ^^ 

From  the  above  quoted  sections  it  will  be  noted  that  the 
general  laws  and  regulations  relating  to  the  acquirement 
of  title  to  mineral  lands,  form  a  distinct  system,  not  appli- 
cable to  the  purchase  of  lands  chiefly  valuable  for  deposits 
of  coal. 

By  provision  of  Section  2351,  Revised  Statutes,  the 
commissioner  of  the  general  land  office  is  authorized  to  is- 
sue all  needful  rules  and  regulations  for  carrying  into  ef- 
fect the  above  sections,  which  has  been  done  in  a  circular 
issued  by  him  under  date  of  July  31,  1882.  This  circular 
constitutes  a  complete,  clear  and  authoritative  exposition 
of  the  system  of  rules  applicable  to  coal  lands,  and  may  be 
had  upon  application  to  the  local  United  States  land  office, 
or  by  writing  direct  to  *' Commissioner  General  Land  Office, 
Washington,  D.  C,"  requesting  either  the  pamphlet  on 
Proceeding  and  Forms  to  enter  Coal  Lands,  or  for  Land  Of- 
fice Rules  and  Regulations  on  United  States  Mining 
Statutes. 

"U.  S.  RcY.  Stat.,  Sec.  2349.  "  U.  S.  Rev.  Stat.,  Sec.  2350. 
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§27.  Oil  and  Natural  Gas  Lands. — By  act  of  Congress 
(Feb.  11,  1897),  oil  is  a  mineral.  And  yet,  owing  to  its  pe- 
culiar attributes,  it  differs  materially  from  other  minerals 
in  so  far  as  it  is  the  subject  of  property.  The  rules  of  law 
applicable  to  the  ordinary  cases  of  minerals  having  a  fixed 
situs,  cannot  be  applied  to  contracts  concerning  oil  and  oil 
lands  without  important  qualifications.  While  it  is  true 
that  oil  belongs  to  the  owner  of  the  land,  beneath  which  it 
may  be  in  deposit,  and  is  a  part  of  the  land  so  long  as  it 
is  not  separated  from  it,  yet  when  it  escapes  or  flows  into 
other  land,  the  title  of  the  former  owner  is  gone.  Or  should 
an  adjoining  owner  drill  upon  his  own  land,  and  as  a  re- 
sult tap  a  deposit  of  oil  which,  flowing  through  his  well, 
would  drain  the  deposit  of  oil  beneath  his  neighbor's  land, 
it  becomes  the  property  of  the  owner  of  the  well  through 
which  it  may  flow.  ^^  Oil  is  not  a  subject  of  distinct  owner- 
ship in  place,  and,  like  water,  is  not  a  subject  of  property 
except  in  actual  possession.  Oil,  unlike  solid  minerals,  can- 
not be  the  subject  of  an  estate,  distinct  from  that  of  the  soil, 
and  it  is  this  fact  which  forms  the  foundation  of  the  dis- 
tinction between  oil  rights  and  general  mining  rights. 

What  is  said  of  the  fugitive  character  of  oil  applies 
with  equal,  if  not  greater,  force  to  natural  gas.  The  pecu- 
liar attributes  of  both  are  analagous,  and  the  same  rules  of 
law  are  applicable  in  determining  the  rights  incident  to 
each  substance.  ^* 


"Brown  v,  Spllman,  155  U.  S.  665. 

"In  Hayne  v.  Wheeler,  157  Pa.  334, 
the  rights,  and  the  limit  thereof, 
of  the  owner  of  land  to  the  oil  and 
natural  gas  beneath  it  were  thus 
stated : 

"But  it  is  said  that  the  oil  and  gas 
are  unlike  the  solid  minerals,  since 
they  may  move  through  the  inter- 
stitial spaces  or  crevices  in  the  sand 
and  rocks  in  search  of  an  opening 
through  which  they  may  escape 
from  the  pressure  to  which  they 
are  subcject.  This  is  probably 
true.  It  is  one  of  the  contingen- 
cies to  which  this  species  of  prop- 
erty is  subject.  But  the  owner  of 
the  surface  is  an  owner  downward 
to  the  centre,  until  the  underly- 
ing strata  have  been  severed  from 
the  surface  by  sale.  What  is 
found  within  the  boundaries  of  his 


tract  belongs  to  him  according  to 
its  nature.  The  air  and  the  wa- 
ter he  may  use.  The  coal  and  iron 
or  other  solid  mineral  he  may 
mine  and  carry  away.  The  oil 
and  the  gas  he  may  bring  to  the 
surface  and  sell,  in  like  manner 
to  be  carried  away  and  consumed. 
His  dominion  is,  upon  general 
principles,  as  absolute  over  the  fluid 
as  the  solid  minerals.  It  is  exer- 
cised in  the  same  manner  and  with 
the  same  results.  He  cannot  esti- 
mate the  quantity  in  place,  of  gas 
or  oil  as  he  might  of  the  solid  min- 
erals. He  cannot  prevent  Its 
movement  away  from  him  towards 
an  outlet  on  some  other  person's 
land,  which  may  be  more  or  less 
rapid,  depending  on  the  dip  of  the 
rock  or  the  coarseness  of  the  sand 
composing  it;    but  so   long  as  he 
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§28.  Saline  Lands. — The  entry  of  saline  lands  under 
placer  claim  laws  is  provided  for  by  act  of  Congress,  ^^ 
which  provides  "that  all  unoccupied  public  lands  of  the 
United  States  containing  salt  springs,  or  deposits  of  salt  in 
any  form,  and  chiefly  valuable  therefor,  are  hereby  declared 
to  be  subject  to  location  and  purchase  under  the  provisions 
of  the  law  relating  to  placer  mining  claims.  Provided,  that 
the  same  person  shall  not  locate  or  enter  more  than  one 
claim  hereunder." 

§29.  Water  Rights. — (a)  In  General. — The  status  of 
a  mine  owner  who  is  also  the  owner  of  riparian  rights,  re- 
quires no  modification  of  the  principles  of  common  law  ap- 
plicable to  such  rights,  except  in  the  so-called  public  land 
states  where  the  law  of  riparian  rights  has  given  way  to, 
or  at  least  been  in  part  supplanted  by,  another  system  of 
water  rights  having  its  foundation  in  appropriation.  This 
system  of  rights,  based  upon  appropriation,  had  its  begin- 
ning in  a  customary  law  recognized  and  enforced  by  the 
courts  of  California,  and  parallels  the  system  by  which 
title  to  mines  on  the  public  lands  may  be  acquired.  Similar 
to  the  system  of  acquiring  title  to  mineral  lands,  superiority 
of  rights  to  the  use  of  water  is  determined  by  priority  of 
appropriation.  While  this  use  of  water,  under  the  system 
of  appropriation,  is  not  legally  confined  to  the  use  thereof 
for  mining  purposes,  yet  it  was  such  use  which  first  at- 
tracted attention  in  the  Pacific  states  and  territories,  and 
it  is  this  use  that  will  be  here  considered. 

(b)  Priority  of  Appropriation. — The  general  doc- 
trine is  that  the  first  appropriation  of  the  water  of  a  stream 

*  Jan'y  31,  1901,  ch.  186,  31  Stat,  at 
Large,  245. 


can  reach  it  and  bring  it  to  the 
surface,  it  is  his  absolutely,  to  sell, 
to  use,  to  give  away,  or  to  squan- 
der, as  in  the  case  of  his  other 
property.  In  the  disposition  he 
may  make  of  it  he  is  subject  to 
two  limitations:  He  must  not 
disregard  his  obligations  to  the 
public;  he  must  not  disregard  his 
neighbor's  rights.  If  he  uses  hii 
product  in  such  a  manner  as  to 
violate  any  rule  of  public  policy, 
or  any  positive     provision     of  the 


written  law,  he  brings  himself 
within  the  reach  of  the  courts.  If 
the  use  he  makes  of  his  own,  or 
its  waste,  is  injurious  to  the  prop- 
erty or  health  of  others,  such  use 
or  waste  may  be  restrained,  or 
damages  recovered  therefor;  but, 
subject  to  these  limitations,  his 
power  as  an  owner  is  absolute  until 
the  legislature  shall,  in  the  inter- 
est of  the  public  as  consumers,  re- 
strict and  regulate  it  by  statute." 
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passing  through  public  lands,  for  a  beneficial  purpose,  con- 
fers the  right  to  divert,  use,  and  consume  the  water  nec- 
essary for  the  purpose  of  the  appropriation  as  originally 
made.  And  to  the  extent  of  such  original  prior  application 
the  person  appropriating  becomes  the  owner  of  the  water 
as  against  all  the  world,  except,  of  course,  the  United  States. 
In  short,  the  title  thus  acquired  to  the  water  by  such  ap- 
propriation is  the  same  as  that  gained  to  minerals  by  the 
location  of  mineral  lands.  An  appropriation  of  the  water 
of  any  stream  of  the  public  domain,  not  previously  appro- 
priated, confers  upon  a  mine  owner  the  right  to  divert 
and  convey  such  water  to  his  mining  ground.  But  in  order 
to  create  such  a  right,  there  must  be  an  actual  appropria- 
tion, or  an  intention  to  appropriate,  followed  by  due  dili- 
gence in  doing  so.  It  is  not  necessary  that  it  be  dependent 
upon  a  title,  either  legal  or  possessory,  to  any  part  of  the 
public  domain,  either  bordering  on  the  stream  or  at  a  dis- 
tance. Whether  the  appropriator  intends  to  use  the  water 
upon  his  own  land,  or  to  sell  it  to  others  for  use  upon  their 
lands,  is  immaterial,  so  long  as  there  exists  a  bona  fide 
present  intention  of  an  immediate,  or  some  future  appli- 
cation of  it  to  some  beneficial  purpose.  The  appropria- 
tion of  water  for  drainage  or  speculation  is  not  such  a 
piu-pose. 

(c)  What  Constitutes  Appropriation. — Appropria- 
tion, as  applied  to  the  taking  up  of  water  rights,  is  the 
actual  diversion  of  the  water  from  the  natural  bed  of  the 
stream,  by  artificial  means  into  a  ditch,  reservoir  or  other 
structure.  A  natural  ravine,  or  an  arm  of  the  main  stream, 
may  be  used  for  the  purposes  of  diversion.  There  must  be, 
also,  an  actual  application  to  a  beneficial  use  within  a  rea- 
sonable time,  and  pending  such  actual  application  such 
physical  acts  must  be  performed  as  will  put  other  intending 
appropriators  upon  notice  of  the  intended  appropriation. 
These  acts  will  to  a  great  extent  depend  upon  natural  con- 
ditions or  circumstances,  or  the  acts  necessary  may  be  made 
mandatory  by  express  statutory  enactment  or  by  local  cus- 
tom. But  the  appropriation  does  not  become  complete 
until  such  physical  acts  as  may  be  required  are  perfected; 
and  no  vested  right  to  the  water,  such  as  will  enable  the 
appropriator  to  maintain  an  action  for  the  use  or  diversion 
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thereof,  pertains  until  the  completion  of  the  necessary  acts 
of  appropriation,  whereupon  the  rights  of  the  appropria- 
tor  relate  to  the  date  of  the  commencement  of  the  work. 

The  appropriation  of  land  bordering  upon  a  stream 
entitles  one  to  the  use  of  the  water,  but  such  right  is  sub- 
ordinate to  that  of  the  one  who  has  previously  duly  appro- 
priated the  water,  although  having  no  interests  in  the  land 
upon  the  banks  of  the  stream. 

(d)  Control  of  Water  Appropriated.  —  Water  once 
appropriated  may  be  conveyed  and  used  wherever  the  ap- 
propriator  chooses.  He  is  the  complete  master  of  it  while 
it  is  in  his  possession  and  control,  and  there  is  no  obliga- 
tion upon  his  part  to  restore  any  part  of  it  to  its  original 
channel.  Once  abandoned,  however,  and  turned  loose  to 
flow  where  it  will,  the  water  then  passes  from  the  control 
of  the  appropriator,  and  is  subject  to  be  again  appro- 
priated by  others;  but  the  use  of  natural  channels  for  the 
transportation  of  water  does  not  constitute  an  abandon- 
ment thereof.  The  right  to  water  of  a  prior  appropriator 
is  limited  to  the  amoimt  appropriated  before  the  vesting  of 
subsequent  legal  rights.  Water  may  be  taken  in  quantity 
above  that  appropriated  by  another,  so  long  as  a  sufficient 
amount  be  returned  to  satisfy  the  rights  of  the  latter.  If 
appropriated  below  the  point  of  a  prior  appropriation,  the 
first  appropriator  may  not  increase  his  takings  to  such  an 
extent  as  to  deprive  the  subsequent  appropriator  of  his 
rights. 

**This  right  to  water  by  prior  appropriation,  thus 
recognized  and  established  as  the  law  of  miners  on  the 
mineral  lands  of  the  public  domain,  is  limited,  in  every  case, 
in  quantity  and  quality,  by  the  uses  for  which  the  appro- 
priation is  made.  A  different  use  of  the  water,  subse- 
quently, does  not  affect  the  right;  that  is  subject  to  the 
same  limitations,  whatever  the  use.  The  appropriation 
does  not  confer  such  an  absolute  right  to  the  body  of  the 
water  diverted,  that  the  owner  can  allow  it,  after  its  diver- 
sion, to  run  to  waste  and  prevent  others  from  using  it  for 
mining  or  other  legitimate  purposes;  nor  does  it  confer 
such  a  right  that  he  can  insist  upon  the  flow  of  the  water 
without  deterioration  in  quality,  where  such  deterioration 
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does  not  defeat  nor  impair  the  uses  to  which  the  water  is 
applied/'^*  What  constitutes  a  sufficient  diminution  of 
quantity  or  deterioration  in  quality,  is  a  question  of  fact,  to 
be  determined  by  the  circumstances  of  each  particular 
case.  Water  might  be  rendered  unfit  for  domestic  uses  and 
yet  not  impaired  in  value  for  mining  purposes,  or  for  irri- 
gation. 

(e)  Limit  of  Prior  Appropriation  Right. — The  prior 
right  to  the  use  of  the  natural  water  of  a  stream  does  not 
entitle  the  owner  of  such  a  right  to  the  exclusive  use  of 
the  channel.  So  long  as  his  right  is  not  interfered  with, 
there  is  no  reason  why  the  bed  of  the  stream  may  not  be 
used  by  others  as  a  channel  for  conducting  water.  For  ex- 
ample: A.,  the  plaintiff,  was  the  first  appropriator  of  the 
water  of  J.  creek.  B.,  the  defendant,  in  conducting  water 
from  X.  canal  to  his  mining  ground  conducted  it  into  J. 
creek  above  A's  dam,  and,  at  a  point  a  mile  below, — but 
still  above  A's  dam, — constructed  a  ditch  and  diverted  an 
amount  of  water  less  than  that  turned  into  the  creek.  The 
court  held  that  there  was  no  cause  for  complaint  upon  the 
part  of  A.,  saying,  ''The  first  appropriator  of  the  water  of 
the  stream  passing  through  the  public  lands  in  this  state, 
has  the  right  to  insist  that  the  water  shall  be  subject  to  his 
use  and  enjoyment,  to  the  extent  of  his  original  appropria- 
tion, and  that  its  quality  shall  not  be  impaired  so  as  to  de- 
feat the  purpose  of  its  appropriation.  To  this  extent  his 
rights  go,  and  no  further.  In  subordination  to  these  rights, 
subsequent  appropriators  may  make  such  use  of  the  chan- 
nel of  the  stream  as  they  think  proper,  and  they  may  mingle 
with  its  waters  other  waters,  and  divert  an  equal  quantity 
as  often  as  they  choose.  Whilst  resting  in  the  perfect  en- 
joyment of  their  original  rights,  the  first  appropriators 
have  no  cause  of  complaint."^** 

Where  a  person  diverts  the  waters  of  a  stream,  and 
uses  the  same  for  some  useful  purpose,  he  acquires  a 
vested  right  therein,  and  if  afterwards  other  persons  ac- 
quire the  ownership  or  possession  of  the  land,  over  or 
through  which  said  waters  flow,  from  the  government  or 

"Atchinaon  V.  Peterson,  20  Wall  507.      "Butte  C,  &  D.  Co.  v.  Vaughn,  11 

Cal.  143. 
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any  other  person,  such  ownership  or  possession  of  the  land 
is  subject  to  the  water  right.  ^® 

The  quantity  of  water  appropriated  in  any  given  case 
is  to  be  measured  by  the  capacity  of  the  ditch  or  flume  at 
its  smallest  point,  that  is,  at  the  point  where  the  least  water 
can  be  carried  through  it.  ^^ 

(f)  Conveyance  of  Rights. — For  the  purposes  of  con- 
veyance, water  rights  are  treated  as  real  estate.  The  rights 
of  way,  and  canals  or  ditches  over  and  through  which  the 
water  is  transported,  are  also  alienable  as  real  estate.  But 
the  right  to  the  water,  and  the  right  to  the  structure 
through  which  it  is  conveyed,  are  distinct.  The  water  right 
may  pass  as  a  part  of  the  improvements  of  the  land,  and 
may  be  conveyed  verbally  where  the  land  is  held  by  a  pos- 
sessory right,  the  water  right  passing  as  an  appurtenance 
of  a  mining  claim.  If  the  owner  of  a  ditch  attempts  to  con- 
vey the  same  by  an  insufficient  deed,  but  places  the  gran- 
tee in  possession  thereof,  and  the  latter  continues  its  oper- 
ation, this  constitutes  an  abandonment  by  the  grantor,  and 
a  new  appropriation  by  the  grantee  dating  from  the  change 
of  possession.  ^^ 

(g)  Abandonment  Rights. — Like  the  property  in 
mining  land  acquired  by  location,  the  right  to  water  and  its 
use  may  be  forfeited  by  abandonment.  Abandonment 
consists  in  such  non-use  as  will  constitute  desertion,  accom- 
panied by  an  intention  not  to  resume  possession.  Inten- 
tion is  the  essential  element  of  abandonment,  which  may 
be  evidenced  by  the  acts  and  declarations  of  the  party 
against  whom  it  is  sought  to  be  established.  In  the  absence 
of  express  statutory  provisions  the  mere  lapse  of  time  is 
not  sufficient  to  constitute  an  abandonment. 

(h)  Subterranean  Waters. — In  the  case  of  subter- 
ranean streams  and  percolations,  the  owner  of  mining 
land  may  interfere  with  their  course,  if  necessary  in  the 
prosecution  of  his  mining  operations,  provided  he  has  acted 
without  negligence  or  malice.  His  acts  may  even  result 
in  the  total  destruction  of  the  springs  upon  the  land  of  an- 

*•  HImes  V.  Johnson,  61  Cal.  259.  393. 

*  Ophir  S.  M.  CJo.  v.  Carpenter,  6  Nev.      *  Barkley  v.  Tieleke,  2  Mont.  59. 
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other  without  creating  liability  therefor,  in  the  absence  of 
express  knowledge  upon  his  part  that  his  mining  opera- 
tions would  thus  cause  damage  to  his  neighbor.  If  how- 
ever, he  has  such  knowledge,  and  in  addition,  appears  that 
he  could,  without  material  detriment  to  himself,  and  by  the 
use  of  ordinary  precaution,  preserve  such  springs,  he  then 
would  be  liable  for  such  interference.  His  failure  to  act  so 
as  to  avoid  diverting  such  springs,  where  he  might  have 
done  so,  would  constitute  negligence,  for  which  he  might  be 
held  in  damages. 


QUIZZER. 

INCIDENTS  OF  OWNERSHIP  BY  LOCATION. 

1-§15.      What  is  meant  by  discovery? 

2- (a)       Is  it  necessary  that  the  vein  or  lode  discovered 
shall  contain  **pay"  ore? 

3-(b)       Can  a  location  of  a  mining  claim  be  made  prior  to 
discovery*? 

4-  What  is  the  significance  of  discovery  and  appro- 

priation? 

5-  What  is  the  condition  to  the  continued  posses- 

sion of  a  claim? 

6-  Is  discovery  essential  in  the  acquirement  of  a 

placer  claim? 

7-  Are  the  courts  and  the  land  office  in  accord  in 

this  regard? 

8-(c)       How  are  the  results  of  discovery  preserved? 
9-  What  is  the  result  of  a  simultaneous  discovery 

by  several  persons? 

10-  What  governs  in  a  dispute  between  claimants  to 

the  same  land? 

11-  In  the  case  of  a  discovery  of  a  vein  within  a  shaft 

and  the  subsequent  discovery  of  the  same  vein 
at  its  apex  within  the  boundaries  of  the  same 
claim,  which  claimant  secures  title  ? 

12-  Is  the  rule  the  same  where  the  discoveries,  as 

above,  are  made  in  different  claims? 
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13-  What  is  the  effect  of  a  discovery  of  a  vein  upon 

ground  already  located? 

14-  What  is  the  requirement  of  the  federal  statutes 

in  this  respect? 

15-  Are  the  state  statutes  in  accord  with  the  federal 

statutes  regarding  this  point  of  location  after 
discovery? 

16-  What  is  the  recommendation  of  the  land  office 

regarding  the  requirements  of  discovery? 

17-  To  what  is  a  discoverer  of  a  mining  claim  entitled 

after  discovery? 

18-  Is  this  a  matter  of  federal  legislation? 

19-  May  states  legislate  as  to  what  shall  constitute 

a  reasonable  time  for  the  completion  of  the 
formalities  of  location? 

20-  What  is  the  rule  in  this  respect  in  the  absence  of 

legislation? 

21-§16.      What  is  meant  by  the  term  '^location?" 
22- (a)        What  are  the  requirements  of  the  federal  stat- 
utes with  respect  to  the  *' marking  of  location," 
and  what  is  meant  by  the  term? 

23-  What  is  the  effect  of  the  maintenance  or  non- 

maintenance  of  boundary  marks,  after  the  per- 
formance of  the  necessary  acts  of  location, 
upon  the  possessory  title  of  the  locator? 

24-  What  is  the  result  of  failure  to  comply  with  stat- 

utory requirements  as  to  the  making  of  loca- 
tion? 

25-  Is  the  question  of  sufficiency  of  location  one  of 

fact  or  of  law? 

26-  Will  the  fact  of  the  inaccessibility  of  land  modify 

the  requirements  of  statute;  if  so  how? 

27-  What  restrictions  are  placed   upon   a   location, 

once  made  ? 

28-  What  is  the  rule  with  respect  to  the  boundaries 

of  placer  claims? 

29- (b)  What  constitutes  the  initial  step  toward  acquir- 
ing mineral  land,  and  is  such  step  required  by 
statute  generally? 
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30-  What  is  the  effect  of  the  posting  upon  a  claim  of 

the  notice  of  location? 

31-  What  is  the  requirement  as  regards  proper  post- 

ing of  notice  of  location? 

32-  What  is  the  presumption  regarding  notice  of  lo- 

cation having  been  posted? 

33-  What  is  the  effect  of  posting  and  marking  loca- 

tion notice  without  recording  same? 

34-  In  determining  priority  of  title  by  location  will 

the  time  of  posting  or  recording  notice  govern? 
35- (c)       What  constitutes  the  final  act  in  the  making  of 
a  valid  mining  location? 

36-  Is  such  act  a  requirement  of  the  federal  statutes? 

37-  Does  failure  to  record  location  notice  invalidate 

an  otherwise  valid  location?    If  so,  under  what 
circumstances? 

38-  May  a  location  certificate  be  amended?    If  so 

under  what  circumstances  ? 

39-  What  is  the  ruling  of  the    land    office    with    re- 

spect to  time  of  filing  certificate  of  location? 

40-§17.      Wliat  is  the  nature  of  the  title  acquired  by  loca- 
(a)  tion? 

41-  What  are  the  requirements  imposed  by  federal 

statute  in  order  that  possessory  title    may    be 
maintained? 

42-  What  is  the  policy  of  the  government  in  making 

this  requirement? 

43-  Upon  what  is  the  continued  possession  of  a  min- 

ing claim  dependent? 

44-  What  is  the  effect  of  a  failure  to  perform  required 

annual  labor? 

45-  Will  the  resumption  of  work  after  forfeiture  ever 

preclude  relocation  of   a   claim   by   another? 

State  f uUy. 
46- (b)      What  is  the  rule  with  reference  to  the  failure  to 

contribute   one's   proportionate   share   where 

there  are  several  co-owners? 
47- (c)       State  fully  the  nature  of  the  work  required  by 

statute  to  constitute  assessment  work. 
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48-  What  is  the  rule  where  there  are  several  adjoin- 

ing claims'? 

49-  Is  a  placer  claim  located  by  an  association  a  sin- 

gle claim  as  respects  the  doing  of  assessment 
work?  Is  the  ruling  of  the  land  office  in  ac- 
cord with  that  of  the  courts'? 

50-  Can  local  rules  or  regulations  increase  or  lessen 

the  expenditure  required*? 

51- (d)       Under  what  circumstances  may  the  doing  of  as- 
sessment work  be  excused  *? 

52-  To  what  extent  must  the  doing  of  the  assessment 

work  continue? 

53-  Upon  whom  is  the  burden  of  proof  with  respect 

to  the  performance  of  assessment  work*? 


CLASSIFICATION  OF  CLAIMS. 

1-§18.  Define  a  lode  claim. 

2-  Explain  the  difficulties  of  an  accurate  definition. 

3-  What  are  the  essentials  of  a  lode  claim'? 

4-  Is  the  presence  of  these  essentials  in  a  given  case 

one  of  fact  or  of  law? 
5- §19.      State  the  provisions  of  the  federal  statute  upon 
which  the  apex  rule  is  based. 

6-  Is  the  apex  rule  based  upon  the  common  law? 

7-  Distinguish  between  the  significance  of  the  sur- 

face ownership  as  based  upon  the  common  law, 
and  as  applicable  to  the  location  of  lode  claims. 

8-  Is  the  evident  intent  of  the  framers  of  the  stat- 

ute relative  to  the  location  of  lodes  of  assist- 
ance in  interpreting  the  apex  rule? 

9-  What  is  the  effect  of  a  location  made  across  the 

vein? 

10-  How  does  the  rule  of  law  that  a  locator  may  not 

pass  outside  of  his  side  lines  find  expression? 

11-  Distinguish  the  *^dip"  of  a  vein  and  the  ** strike" 

of  a  vein. 

12-  Theoretically,  what  must  one  prove  to  claim  a  full 

fifteen  hundred  feet  on  a  vein?        ' 
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13-  Under  what  circumstances  will  the  law  estab- 

lish a  new  end  line? 

14-  What  is  the  result  where  the  end  lines  are  not 

parallel  to  each  other? 

15-  What  rules  obtain  with  reference  to  the  location 

of  the  apex  I 

16-  In  what  sense  is  the  term  *'apex"  used  in  con- 

sidering this  rule? 

17-  Is  a  prior  location  upon  the  dip  of  a  vein  conclu- 

sive? 

18-§20.      Are  there  exceptions  to  the  apex  rule?    If  so, 
what? 

19-  Can  the  locator  of  a  mining  claim  upon  a  lode  fol- 

low his  vein  under  agricultural  land? 

20-  What  is  the  rule  with  reference  to  intersecting 

and  uniting  veins? 

21-  State  fully  the  statutory  provisions  relating  to 

uniting  and  intersecting  veins  with  reference 
to  priority  of  title. 
22-§21.      What  forms  of  deposits  are  included  in  the  term 
''placer?" 

23-  What  are  the  requirements  with  reference  to  the 

location  of  placer  claims? 

24-  Does  the  provision  requiring  location  according 

to  legal  subdivisions  preclude  the  marking  of 
the  location  of  placer  claims? 

25-  What  is  the  rule  where  legal  subdivisions  have 

not  been  determined? 

26-  What  is  the  rule  with  reference  to  the  title  to 

minerals  under  placer  claims  ? 
27-§22.      What  rules  obtain  with  reference  to  the  discov- 
ery of  lode  claims  subsequent  to  the  location  of 
a  placer  claim,  within  the  same  boundaries? 

28-  In  the  case  of  an  application  for  patent  on  placer 
land,  is  the  knowledge  of  the  existence  of  a  lode 

within  the  same  land  of  importance  ? 

29-  What  constitutes  knowledge  in  such  cases? 

30-  What  is  the  effect  of  the  discovery  of  a  lode  with- 
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in  a  placer  subsequent  to  the  application  for 
patent  and  prior  to  its  issue  ? 

31- §23.      Define  the  rights  acquired  by  the  locator  of  a  tun- 
nel claim? 

32-  What  is  the  effect  of  a  location  made  on  the  line 

of  a  tunnel,  of  veins  not  appearing  on  the  sur- 
face, made  subsequent  to  the  commencement 
of  the  tunnel'? 

33-  What  constitutes  abandonment  of  a  timnel  claim? 

34-  To  what  extent  are  the  rights  of  tunnel  claim- 

ants limited! 

35-  To  what  period  of  time  do  the  words  "not  prev- 

iously known  to  exist"  refer? 
36- §24.      Distinguish  between  the  two  classes  of  mill  sites. 

37-  What  is  necessary  to  be  established  with  refer- 

ence to  the  character  of  the  land  where  a  mill 
site  is  claimed  under  the  first  class? 

38-  What  are  the  requirements  with  respect  to  as- 

sessment work  upon  mill  sites  of  this  class? 

39-  What  are  the  general  requirements  with  respect 

to  mill  sites  of  the  second  class? 
40-§25.      Are  mineral  lands  within  town  sites  open  to  lo- 
cation? 

41-  What  is  necessary  with  regard  to  the   mineral 

character  of  land  sought  to  be  located  within  a 
town  site? 

42-  What  effect  has  the  subsequent  patent  of  a  town 

site  upon  a  prior  mineral  location? 

43-  Upon  whom  is  the  burden  of  proof  in  such  cases  ? 
44-§26.      What  are  the  general  provisions  with  regard  to 

the  acquirement  of  coal  lands? 
45-  Distinguish  between  the    requirements    in    this 

class  of  lands  and  those  pertaining  to  general 
mineral  lands:  (a)  with  reference  to  entry;  (b) 
as  to  amount  constituting  a  claim;  (c)  as  to 
acts  essential  to  acquire  title;  (d)  conditions 
of  payment  for  patent;  (e)  as  to  preferences; 
(f)  as  to  requirements  of  recording;  (g)  as  to 
restrictions  upon  entry;  (h)  as  to  forfeiture. 
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46- §27.  What  is  the  important  distin(ition  between  gen- 
eral mineral  locations  and  those  made  of  oil 
and  natural  gas? 

47-§28.      In  what  manner  are  saline  lands  located? 

48-  Are  there  any  restrictions  imposed  upon  the  lo- 

cation of  saline  lands? 

49- §29.  How  do  the  rights  of  a  mine  owner  who  is  also 
(a)  the  owner  of  riparian  rights  compare  with  the 

rights  of  a  riparian  owner  at  common  law? 

50-  Are  there  exceptions  to  the  law  of  riparian  rights 

as  existing  at  common  law,  with  respect  to  mine 
owners?    If  so,  what? 

51-  Upon  what  is  this  modified  system  based? 

52- (b)       What  is  the  general  doctrine  or  appropriation? 

53-  What  is  the  nature  of  the  title  acquired  by  ap- 

propriation? 

54-  What  are  necessary  steps  toward  acquiring  such 

titles? 
55- (c)       Of  what  does  appropriation  consist? 

56-  What  constitutes  a  completed  appropriation,  and 

upon  what  do  the  acts  of  appropriation  de- 
pend? 

57-  To  what  is  appropriation  subordinate? 

58- (d)  What  control  has  the  appropriator  of  water  over 
that  appropriated,  and  what  is  the  limitation 
of  his  use  thereof? 

59-  What  is  the  rule  with  reference  to  subsequent  ap- 

propriations? 

60-  What  general  rights  are  conferred  upon  an  appro- 

priator of  water,  and  what  are  his  obligations  to 
others  with  respect  to  its  use? 
61- (e)       Does  priority  of  appropriation  confer  an  exclu- 
sive use? 

62-  What  are  the  rules  governing  prior  appropria- 

tion? 

63-  What  rights  are  acquired  by  an  appropriator  of 

water  who  diverts  the  same,  upon  the  subse- 
quent acquirement  by  others  of  the  land  over  or 
through  which  the  water  is  diverted? 
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64-  What  is  the  rule  as  to  the  measurement  of  water 

appropriated? 

65- (f)  How  are  water  rights,  and  their  appurtenances, 
treated  with  respect  to  conveyance? 

66-  Distinguish  between  the  water  right  and  the  na- 

ture of  the  structure  through  which  it  may  pass 
with  respect  to  conveyance. 

67- (g)  What  rules  obtain  with  reference  to  the  rights 
to  subterranean  waters  ? 

68-  To  what  extent  is  another  liable  for  injury  to 

such  waters'? 
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LESSON  64.— 

CHAPTER  V. 

AUNINO  LEASES. 

S30.  Rights  of  Estates  Less  Than  In  Fee. 

(a)  In  General. 

(b)  Tenants  for  Life. 

(c)  Tenants  for  Years. 

(d)  Tenants  in  Common. 

(e)  Classes  of  Mineral  Estates. 

31.  Estates  Created  by  Conveyance  of  Minerals  Only. 

32.  Leases  of  Land  With  Appurtenant  Mining  Right. 

33.  Incorporeal    Rights,    Unaccompanied  By  Property  in  Place 

34.  Fitness  of  Land  for  Purposes  Leased. 

35.  Duties  of  Lessee. 

36.  Description  of  the  Premises  Leased. 

37.  Fixtures. 

38.  Lessee  Restricted  to  Subject  Matter  of  Lease. 

39.  Assignment  of  Lessee's  Interest. 

(a)  By  Expiration  of  The  Term. 

(b)  By  Exhaustion  of  the  Minerals. 

(c)  By  Forfeiture. 

(d)  By  Abandonment  and  Surrender. 

§30.  Rights  of  Estates  Less  Than  in  Pee.— (a)  In 
General. — ^While  it  is  true  that  minerals  in  place — that  is 
those  undisturbed  in  the  position  where  they  have  been  dis- 
posited  by  the  agencies  of  nature, — are  a  part  of  the  land 
and  belong  to  the  owner  thereof,  yet  they  are  capable  of 
separate  ownership  and  distinct  possession;  and  in  case  of 
such  severance  of  ownership  are  real  estate  constituting  a 
separate  corporal  hereditament,  and  may  be  the  subject  of 
distinct  inheritance  and  conveyance.  In  fact,  where 
minerals  of  different  kinds  are  found  within  land  a  certain 
parcel  of  each  may  be  severed  and  conveyed  to  a  different 
owner,  constituting  thereby  distinct  estates  in  land.  In 
such  cases,  the  grant  of  the  permanent  or  absolute  interest 
in  the  minerals,  effects  such  a  severance,  and  acts  as  a  con- 
veyance in  fee  of  the  estate  in  the  minerals,  separate  from 
that  of  the  owner  of  the  soil. 

It  follows  that  the  owner  of  land  may  likewise  create 
an  interest  in  the  minerals  contained  within  its  boundaries, 
distinct  from  his  own  ownership  of  the  land.  This  is  done 
by  the  creation  of  the  right  to  take  the  minerals  from  the 
land,  the  property  in  them,  until  severed  and  in  the  posses- 
sion of  the  grantee,  being  retained  by  the  owner  of  the  land. 

Minerals  are  of  such  a  nature  that  the  enjoyment  of 
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the  ownership  of  them  consists  in  their  consumption;  in 
other  words,  in  taking  them  from  the  soil,  and  to  this  extent 
devastating  it.  The  owner  of  a  fee,  therefore,  being  also 
owner  of  the  minerals,  is  not  restricted  as  to  the  extent  that 
he  may  impoverish  the  land;  but  it  follows  that  one  owning 
less  than  the  estate  in  fee  is  subject  to  limitations  in  this 
respect,  as  the  reversionary  estate  must  not  suffer  from 
waste  by  the  removal  of  the  minerals.  It  may  be  stated 
as  a  general  rule  of  law,  that  in  such  cases  the  product  of 
mines  already  opened  at  the  creation  of  the  estate  less  than 
a  fee,  is  considered  to  be  temporary  profits  of  the  land, 
while  all  other  minerals  are  an  essential  part  of  the  land 
itself,  the  extraction  of  which  constitutes  waste. 

(b)  Tenants  for  Life. — In  the  case  of  a  tenant  for  life 
the  above  rule  is  applicable,  but  the  opening  of  new  mines 
upon  the  land  will  be  considered  waste,  and  the  tenant  com- 
mitting such  waste  is  liable  to  account  therefor  to  the  rever- 
sioner. This  right  to  work  mines  carries  with  it  the  further 
right  to  cut  timber  from  the  land  for  necessary  use  in  the 
operating  of  such  mines  but  to  carry  this  right  the  opening 
of  the  mine  must  be  upon  the  land  in  question.  An  open- 
ing upon  the  land  of  another,  oh  the  vein  which  may  run 
through  the  land  in  question,  is  not  sufficient.  And  a  mine 
ceases  to  be  an  open  mine  when  it  has  been  abandoned 
before  the  creation  of  the  particular  estate  with  an  executed 
intention  to  devote  the  land  to  some  other  use ;  but  the  mere 
cessation  of  work  will  not  necessarily  constitute  an  aban- 
donment. 

From  the  general  rule  as  above  stated  it  follows  that 
when  a  life  estate  is  created  in  lands  which  have  been  pre- 
viously leased  for  mining  purposes,  the  rent  or  royalty 
thereof  belongs  to  the  life  tenant  as  income.  ^ 

(c)  Tenants  for  Years. — A  tenant  for  years,  in  the  ab- 
sence of  express  provision  in  the  lease  showing  an  inten- 
tion to  the  contrary,  may  work  open  mines;  but,  as  in  the 
case  of  a  tenant  for  life,  he  may  not  open  new  ones.  The 
right  may  be  also  denied  by  implication,  as  where  land  is 
leased  for  a  purpose  other  than  mining.  Of  course,  where 
the  powers  given  by  the  lease  impliedly  carry  with  them  the 

*HendrIx  v.  McBeth,  61  Ind.  473. 
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right  to  mine,  the  legal  restriction  against   opening  new 
mines  is  removed.  * 

The  owner  of  an  equity  of  redemption  who  is  in  posses- 
sion, subject  only  to  the  restriction  that  the  security  of 
the  lien-creditor  must  not  be  endangered  or  seriously  im- 
paired, may  work  open  mines;  but  the  opening  and  operat- 
ing of  a  new  mine  upon  land  where  none  existed  at  the  time 
the  mortgage  was  given,  is  waste  as  against  the  mortgagee 
and  will  be  enjoined  at  his  suit.  It  makes  no  difference 
that  the  land  was  purchased  from  the  mortgagee  as  mineral 
land. ' 

(d)  Tenants  in  Common. — In  the  case  of  lands  con- 
taining minerals  held  by  tenants  in  common,  there  exists 
the  right  to  take  out  minerals,  even  though  by  so  doing  the 
estate  is  lessened  in  value;  but  in  this  instance  each  ten- 
ant in  common  is  limited  to  his  own  just  share.  This  does 
not  mean  that  he  may  mine  until  his  share  of  all  the  miner- 
als in  the  land  have  been  taken  out,  but  only  such  share  as 
shall  be  actually  taken  out.  He  is,  of  course,  accountable 
to  his  co-tenants  for  their  proportionate  share,  and  must 
compensate  them  for  their  value  in  place  of  their  share  of 
the  minerals  which  he  mines  and  takes.  One  co-tenant 
cannot  convey  his  mineral  rights  without  the  concurrence 
of  his  co-tenants,  nor  can  he  convey  his  interest  in  the  land, 
reserving  to  himself  the  mineral  rights.  He  may,  however, 
grant  a  license  to  another  to  dig  to  the  extent  of  his  inter- 
est, in  which  case  the  licensee  is  accountable  to  a  dissenting 
co-tenant.  * 

(e)  Classes  of  Mineral  Estates. — There  arises,  there- 
fore, two  clearly  distinguishable  classes  of  the  mineral  es- 
tate: first,  the  absolute  corporeal  ownership  of  the  min- 
erals in  place;  and  second,  the  incorporeal  right  or  license 
to  mine  for  the  minerals.  Between  these  two  classes  of 
estates  is  the  right  and  property  of  one  who  holds  land 
under  a  lease  for  years  for  the  purpose,  or  with  the  privilege, 
of  mining.  All  instruments  creating  such  estates  in  miner- 
als are  classed  generally  imder  the  head  of  *' Mining 
Leases." 

*  Griffin  T.  Fellows,  81  Pa.  114.  *  Omaha  &  Grant  S.  ft  R.  Co.  v.  Ta- 

•Righter  v.   Hamilton,    10    C.   C.   R.  bor,  18  Col.  41. 

260;  Ward  ▼.  Carp  River  Iron  Co., 

47  Mlcb.  65. 
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§31.  Estates  Created  by  Conveyance  of  Minerals 
Only. — A  conveyance  of  all  the  minerals,  or  a  defined  part 
or  kind  thereof,  in  or  under  a  tract  of  land,  passes  an  estate 
in  fee-simple  therein,  and  the  privilege  of  using  the  land  as 
far  as  is  necessary  for  the  specified  purpose.  ^  The  form 
of  the  conveyance  is  unimportant.  It  is  immaterial  that  it 
is  called  a  lease,  or  that  its  terms  are  in  fact  those  used  for 
the  leasing  of  real  estate.  If  it  shows  an  intention  to  con- 
vey all  of  the  specified  mineral  in  the  particular  land,  it  ef- 
fects a  sale  or  absolute  conveyance  thereof.  The  mere  pre- 
scribing of  a  term  of  years  within  which  the  mineral  must 
be  taken  out  makes  the  instrument  of  conveyance  none  the 
less  a  sale,  providing  the  conveyance  shows  such  intent,  as 
stated  above.  The  nature  of  the  grantee's  estate  is  not 
changed  by  his  failure  to  mine  during  the  term  of  years 
specified.  It  is  in  every  such  case  a  sale,  and  not  a  lease; 
but  a  reversion  to  the  grantor  takes  place  at  the  end  of  the 
term  named.  The  ownership  of  the  mineral  is  vested  im- 
mediately upon  delivery  of  the  instrument  of  conveyance. 
The  same  rules  as  to  transfer  apply  in  the  case  of  minerals 
in  place,  as  in  the  case  of  the  conveyance  of  land.  The  stat- 
ute of  frauds  is  alike  applicable  in  the  case  of  the  convey- 
ance of  minerals  and  the  transfer  of  interests  in  real  estate. 
And  not  only  may  a  separate  estate  be  created  by  an  afiirm- 
ative  grant,  but  also  by  a  reservation  or  exception  in  a  con- 
veyance of  the  land  within  which  the  mineral  may  be  lo- 
cated. * 

§32.  Lease  of  Land  With  Appurtenant  Mining  Rights. 
— The  unrestricted  right  on  the  part  of  a  tenant  for  years 
to  mine  for  minerals,  is  commonly  created  by  a  leasehold, 
with  the  addition,  as  an  appm*tenance  thereto  of  the  right 
to  take  minerals  during  the  term  of  the  lease.  Such  a  re- 
lease raises  an  estate  for  years  in  the  land,  and  the  tenant's 
possession  of  and  property  in  the  minerals,  are  the  same  as 
his  property  and  possession  of  the  soil.  But  under  this  ap- 
purtenant right  to  remove  the  minerals,  there  vests  in  the 
lessee  the  absolute  ownership  of  the  minerals  upon  their 
removal.  The  same  rules  of  law  apply  to  such  leases  as  to 
other  leases  of  real  estate,  with  the  important  exception  that 

•Adams  v.  Ore  Knob  Copper  Co.,  7      'Shaw  v.  Wallace,  25  N.  J.  4BS. 
Fed.  Rep.  634. 
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mining  is  hot  restricted  to  open  mines,  as  in  the  case  of  a 
strict  tenant  for  years,  for  the  main  object  of  such  tenancy 
is  mining.  "In  estimating  the  language  which  constitutes 
a  lease,  the  form  of  words  used  is  of  no  consequence.  It  is 
not  necessary  that  the  term  *  lease'  should  be  used.  What- 
ever is  equivalent  will  be  equally  available.  If  the  words 
assume  the  form  of  a  license,  covenant  or  agreement,  and 
the  other  requisites  of  a  lease  are  present,  they  will  be  suffi- 
cient." ^ 

§33.  Incorporeal  Rights,  Unaccompanied  by  Property 
in  Place. — The  interest  in  the  minerals  underlying  land 
often  consist  of  the  right  to  take  the  minerals,  either  in 
whole  or  in  part,  but  unaccompanied  by  any  property  rights 
in  the  minerals  in  place.  Such  rights  are  classified  as  li- 
censes, and  as  incorporeal  hereditaments,  or  rights  to  min- 
erals. 

An  important  distinction  should  be  here  noted  between 
an  incorporeal  hereditament,  or  right  to  mine,  and  a  cor- 
poreal right.  The  former  is  not  exclusive  of  the  right  of 
the  owner  of  the  servient  tenement.  On  the  other  hand, 
the  incorporeal  hereditament,  or  right  to  mine,  must  be  dis- 
tinguished from  a  mere  license.  Being  interests  in  land, 
the  former  are  irrevocable,  and  the  grantee  is  liable  for  rent 
regardless  of  whether  he  has  exercised  his  right  to  take  the 
minerals  or  not,  except  in  those  cases  where  the  rent  is  pay- 
able in  the  form  of  a  royalty  dependent  upon  the  actual 
taking  out  of  the  minerals.  Again,  such  rights  are  assign- 
able and  may  be  conveyed  by  deed  of  grant  only.  An  at- 
tempt to  create  such  an  incorporeal  right  by  parole  would 
at  best  be  construed  as  a  mere  license.  No  title  to  the  min- 
erals themselves  vests  in  the  grantee  until  their  severance 
from  the  land.  So  long  as  they  remain  in  the  ground  he  has 
no  property  in  them.  His  interest  in  them  until  severed  is 
simply  a  right  to  take  them  out.  This  fact  has  led  to  the 
designation  of  such  interests  as  "mining  rights,"  although 
this  term  is  sufficiently  general  to  include  licenses  and  the 
rights  of  the  owner  of  the  minerals. 

The  grant  of  a  privilege  to  mine  which  if  in  writing 
would  constitute  an  incorporeal  hereditament,  if  made  by 

'Moore  v.  Miller.  8  Pa.  283. 
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parole  constitutes  a  license,  or  mere  personal  privilege 
which  is  unassignable.  This  license  to  mine  is  concurrent 
with  the  right  of  the  licensor  to  do  the  same,  and  is  revo- 
cable at  the  will  of  the  licensor.  No  title  to  the  minerals 
vests  in  the  licensee  until  they  are  severed  from  the  land 
by  his  own  acts.  A  license  may  also  be  created  by  an  in- 
strument in  writing,  it  it  shows  an  intention  of  simply  con- 
ferring a  personal  privilege  to  take  minerals  as  land.  "A 
parole  license  cannot  be  made  the  foundation  of  any  right  or 
interest  in  real  estate,  or  to  the  future  continuous  posses- 
sion thereof,  nor  to  the  continuation  of  the  privilege,  be- 
yond the  will  of  the  landowner.  It  is  essentially  counter- 
mandable,  or  revocable  at  will."  * 

§34.  Fitness  of  Land  for  Purposes  Leased. — The  lease 
of  land  for  the  purpose  of  mining  implies  no  contract  that  it 
is  fit  for  mining,  or  that  it  contains  the  mineral  supposed 
to  be  in  it,  either  in  quantity  or  quality.  In  the  absence  of  a 
special  contract,  or  of  misrepresentation  or  fraud,  or  of  the 
injurious  and  wrongful  acts  or  omissions  of  the  landlord,  a 
tenant  of  land  cannot  refuse  to  pay  rent,  on  the  ground  that 
the  land  became  untenantable.  ®  If  the  ore  becomes  ex- 
hausted prior  to  the  termination  of  the  lease,  it  affords  no 
defense  in  an  action  for  the  rent  of  the  land,  since  the  lessor 
is  not  to  be  considered  as  having  guaranteed  its  existence, 
and  the  lessee  gets  all  that  he  has  contracted  for.  The  same 
is  true  where  the  ore  proves  unmerchantable.  Such  risks 
are  those  which  should  naturally  fall  upon  the  lessee. 
When  there  exists  a  warranty  by  the  lessor  that  the  ore 
shall  be  merchantable,  that  will  of  course  be  obligatory  upon 
him  but  the  fact  that  it  is  not  of  such  a  character,  must  be 
established  by  the  lessee. 

There  is  an  exception  to  the  general  rule  as  above  stat- 
ed, which  was  thus  stated  by  Dallas,  C.  J.,  in  the  case  of 
Ridgely  v.  Conewago  Iron  Co.  ^^  "Mining  leases  common- 
ly include,  in  addition  to  the  usual  undertaking  to  pay  for 
what  may  be  actually  mined,  a  covenant  that  some  fixed 
or  ascertainable  sum  at  least,  shall  be  annually  paid.  These 
covenants  are  not  all  the  same  or  to  the  same  effect.    They 

•Desloge  v.  Pearce,  38  Mo.   588.  ••63  Fed.  Rep.,  988. 

'Lehigh  Z.  &  I.  Co.  v.  Bamford,  150 
U.  S.   665. 
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may  be  divided  into  two  classes:  first,  those  which  require 
the  payment  of  rent  irrespective  of  product;  second,  those 
which  require  that  upon  failure  to  take  out  a  stipulated 
quantity,  royalty  with  respect  thereto  shall  nevertheless  be 
paid.  When  the  covenant  is  of  the  first  class  the  tenant  is 
liable  for  the  rent,  even  if  nothing  could  be  got  by  mining. 
When  the  covenant  is  of  the  second  class  his  obligation  is  to 
pay  for  the  stipulated  quantity  whether  mined  or  not,  not 
whether  it  exists  or  not.  He  contracts  for  promptitude  and 
thoroughness  in  mining,  not  for  the  productiveness  of  the 
mine.'* 

The  above  rule  would  seem  to  be  much  broader  than 
the  majority  of  the  cases  warrant.  The  test  would  appear 
to  be  to  ascertain  from  the  terms  of  the  particular  lease, 
and  the  circumstances  surrounding  its  execution,  whether 
the  lessee  took  the  risk  of  the  exhaustion  of  the  minerals. 
In  the  case  of  an  absolute  grant  of  all  the  minerals,  the  ex- 
istence of  the  mineral  being  an  ascertained  fact,  the  lessee 
takes  the  risk  as  to  its  quantity;  but  where  the  existence  of 
the  mineral  is  left  in  doubt,  as  evidenced  from  the  terms  of 
the  lease,  the  risk  is  not  assumed  by  him.  In  other  words, 
whenever  by  the  terms  of  the  lease,  or  the  circumstances 
siu'rounding  its  execution,  it  is  apparent  that  the  existence 
of  the  mineral  is  to  be  determined  by  the  operations  under 
the  lease — that  the  existence  or  non-existence  of  mineral 
was  the  main  object  of  the  lease — then  the  failure  to  find 
mineral,  or  its  subsequent  exhaustion  after  being  found,  ter- 
minates the  lessee's  liability  under  the  lease. 

But  while  the  non-existence  or  exhaustion  of  the  min- 
eral in  the  land  leased  may  relieve  a  lessee  from  the  coven- 
ants of  his  lease,  the  unmerchantability  or  unprofitableness 
of  the  mineral,  in  the  absence  of  special  contract  to  the  con- 
trary, or  of  misrepresentation,  mistake  or  fraud,  does  not. 

§35.  Duties  of  Lessee. — Under  a  lease  to  mine,  where 
the  rent  is  reserved  in  such  a  form  as  to  amount  to  a  royalty 
upon  the  amount  of  mineral  taken  out  of  the  land  or  a  pro- 
portion of  the  product  when  severed,  the  lessee  assumes  an 
obligation  in  the  nature  of  an  implied  covenant  to  work  the 
mine  with  reasonable  diligence.  The  breach  of  such  im- 
plied covenant  entitles  the  lessor  to  recover  in  damages. 
The  lessee  is  further  bound  to  work  the  mine  with  reason- 
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able  care,  in  order  that  the  expected  royalty  may  not  be 
prejudiced.  The  question  in  such  cases  is  not  one  of  waste, 
or  of  injury  to  real  property,  or  even  of  tort  or  wrong.  It 
depends  solely  upon  a  fair  and  just  interpretation  of  the 
contract  between  the  parties  to  determine  whether  there 
was  an  understood  consideration  for  it,  beyond  the  mini- 
mum  royalty  provided  for  in  the  lease,  the  failure  to  comply 
with  which  constitutes  a  breach  of  the  implied  covenant.  ^^ 

Generally,  however,  mining  leases  contain  express  cov- 
enants to  mine,  and  in  such  cases  the  lessee  is  governed  in 
his  operations  by  the  terms  thereof.  The  covenant  may  be 
one  simply  to  mine,  or  to  mine  in  a  specified  manner;  or, 
where  a  royalty  is  reserved,  there  is  usually  a  covenant  that 
a  certain  amount  shall  be  mined,  together  with  a  collateral 
covenant  that,  in  case  of  failure  to  mine  the  amount  named, 
to  pay  a  royalty  upon  that  amount.  In  the  case  of  oil  and 
gas  leases  there  is  generally  a  covenant  that  wells  be  driven 
upon  the  land  within  a  specified  time,  or  to  a  certain  depth, 
or  both.  The  nature  of  these  various  covenants  will  be 
more  fully  considered  under  the  title  "Forfeiture.'' 

These  covenants  are  not  personal,  but  run  with  the  land, 
and  become  binding  upon  the  assignee  of  the  lessee. 

In  the  absence  of  express  covenant,  taxes  upon  the  min- 
erals in  place,  are  payable  by  the  owner  thereof.  In  case 
of  severance  of  interests,  where  the  land  is  reserved  by  the 
owner  and  a  grant  is  made  of  the  minerals  in  place,  the  es- 
tate in  both  instances  being  real,  taxes  are  assessed  upon 
each  one,  in  proportion;  but  an  assessment  upon  each  inter- 
est which  aggregates  more  than  the  valuation  of  the  whole, 
is,  in  the  absence  of  improvements,  not  valid. 

§36.  Description  of  the  Premises  Leased. — ^In  cases  of 
doubt  as  to  the  extent  of  the  premises  leased  for  mining  pur- 
poses, the  general  rules  governing  the  description  in  con- 
veyances of  lands  control.    The  question  always  is  one  of 

**  Genet  v.  D.  &  H.  Canal  Co.,  136  N.  plished  within  a  reasonable  time. 

Y.   593,  and  in  Lehigh  &  WiUces-  It  cannot  be  doubted  that  one  pur- 

Barre  C.  Co.  v.  Wright,  15  C.  C.  R.,  pose  of  the  annual  minimum  pay- 

433,  the     court  said:      "All     con-  ment   of   royalty   provided   for   by 

tracts  which  require  action  do,  by^  our  mining  leases  is  to  induce  the 

Implication  of  law,  mean  that  the  lessee  to  mine  and  remove  the  coal 

thins  to.  be.  done  shall  be.accoqi-  with   reasonable  speed.". 
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intention,  to  be  determined  from  the  construction  of  all 
parts  of  the  lease  taken  together.  But  where  boundaries 
are  given,  with  reference  to  fixed  and  known  objects,  such 
objects  must  control  courses  and  distances.  If  the  instru- 
ment is  clear  in  the  description  of  the  boundaries  of  the 
land  within  which  operations  under  the  lease  are  to  be  car- 
ried on,  parol  evidence  is  inadmissible  to  establish  differ- 
ent boundaries,  unless  fraud  or  mistake  is  apparent.  If 
the  language  used  in  the  lease  is  ambiguous,  and  it  is  im- 
possible to  arrive  at  a  definite  understanding  as  to  the  in- 
tention of  the  parties  except  from  the  introduction  of  col- 
lateral evidence,  it  then  becomes  a  question  of  fact  to  be 
determined  from  all  surrounding  circumstances.  ^^ 

§37.  Fixtures. — The  same  rules  of  law  are  applicable 
to  fixtures  and  appurtenances  considered  with  reference  to 
mining  leases  as  in  the  case  of  general  real  property  law. 
Generally  speaking,  such  machinery  as  is  necessary  to  the 
working  of  the  mine,  which  is  but  a  temporary  purpose  in  so 
far  as  the  freehold  is  concerned,  may  be  removed,  for  such 
fixtures  could  not  become  a  part  of  the  realty  without  either 
being  intended  or  especially  adapted  for  permanent  use  as 
a  part  of  the  freehold.  " 

§38.  Lessee  Restricted  to  Subject-Matter  of  Lease. — 
The  majority  of  cases  establish  beyond  doubt  that  a  lessee 
of  mineral  land  is  restricted  in  his  operations  to  such  min- 
erals as  may  be  enumerated  in  his  lease,  and  if,  in  the  pros- 
ecution of  his  operations  he  extracts  others,  he  will  be  held 
to  account  for  the  proceeds  of  their  sale  to  the  lessor,  and 
may  before  sale  be  enjoined  from  disposing  of  them.  This 
rule  obtains  regardless  of  the  fact  that,  the  minerals  not  enu- 
merated escape  from  the  land  leased,  of  their  own  force,  as 
in  the  escape  of  oil  or  natural  gas. 

The  terms  of  the  contract  are  to  be  construed  accord- 
ing to  their  popular  sense,  unless  a  particular  technical 
meaning  has  been  established  and  is  so  used  in  ordinary 
transactions  regarding  the  particular  ore  under  discussion. 
If,  subsequent  to  the  making  of  the  lease,  a  discovery  of  ore 
is  made  and  brought  within  the  general  classification  used 

"Kamphouse  v.  Gaffner.  73  111.  453.     **  Bewick  v.  Fletcher,  41  Mich.  625. 
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in  the  lease,  such  newly  discovered  ore  will  not  be  included. 
The  lease  must  be  construed  according  to  the  general  un- 
derstanding of  the  terms  used  at  the  time  of  the  making 
of  the  lease,  unless,  of  course,  the  lease  evidences  an  inten- 
tion upon  the  part  of  the  lessor  to  base  his  contract  upon 
the  possibility  of  some  such  subsequent  discoveries.  "  The 
lease,  in  any  event,  will  be  construed  most  strongly  against 
the  lessor. " 

§39.  Assignment  of  Lessee's  Interest. — The  right  of 
a  lessee  to  assign  his  interest,  either  in  whole  or  in  part,  will 
depend  upon  the  character  of  the  estate  he  holds  under  his 
lease.  If  his  lease  is  a  grant  of  such  an  interest  as  creates 
a  fee,  he  is  not  restricted  as  to  his  powers  of  assignment, 
and  he  may  alienate  and  sub-divide  his  estate  as  may  any 
other  owner  of  a  fee.  This  is  true,  also,  where  the  lessee 
has  a  grant  of  the  land  with  appurtenant  mining  rights. 
If  the  estate  of  the  lessee  is  an  incorporeal  hereditament 
he  may  assign  his  interest  in  whole  but  not  in  part;  that  is, 
he  may  not  sub-divide  it.  And  as  already  noted  under  the 
general  rules  applicable  to  licenses,  such  interest  is  merely 
personal  and  not  assignable. 

The  assignee  acquires  all  the  rights  incident  to  the  es- 
tate of  the  lessee  at  the  time  of  the  assignment.  A  breach 
on  the  part  of  the  lessee  of  one  of  the  covenants  of  the  lease 
prior  to  the  date  of  the  assignment,  does  not  bind  the  as- 
signee ;  but  all  covenants  which  run  with  the  land  are  bind- 
ing upon  the  assignee  during  the  term  of  the  assignment.  ^® 

§40.  Termination  of  the  Lease. — (a)  By  Expiration 
of  the  Term.— The  instrument  itself  will  naturally  deter- 
mine this  matter,  except  in  the  case  of  a  parole  lease  where 
a  dispute  arises  as  to  the  duration  of  the  term.  In  such 
event  it  becomes  a  question  of  fact  to  be  determined  from 
the  circumstances  surrounding  the  creation  of  the  lease.  ^^ 

(b)  By  Exhaustion  of  the  Minerals. — As  already 
noted, "  if  the  ore  becomes  exhausted  before  the  termina- 
tion of  the  lease  it  does  not  necessarily  terminate  the  les- 

"Deer  Lake  Co.  v.  Mich.  L.  &  I.  Co.,      "Bradford  Oil  Co.  v.  Blair,  113  Pa. 

89  Mich.   180.  83;  Washington  N.  G.  Co.  v.  John- 

»Zinc  Co.  V.  Franklinite  Co.,  13  N.  eon,  123  Pa.  576. 

J.  Bq.   322.  "Moorev.  Miller,  8  Pa.  272. 

"Ante.   834. 
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see 's  obligation  to  pay  the  rent.  But  the  exhaustion  of  the 
minerals  terminates  a  mineral  estate,  and  if  the  interest 
created  by  the  lease  be  an  incorporeal  hereditament  or  a 
license,  the  limit  of  time  stated  therein  is  immaterial;  the 
interest  ceases  to  exist  upon  the  exhaustion  of  the  mineral. 
In  the  case  of  mineral  land  held  in  fee,  while  there  may  be 
some  covenant  in  the  grant  which  would  continue  the  lease 
after  the  ore  had  become  exhausted — such  as  the  providing 
of  a  right  of  way  through  the  shafts  or  chambers  for  the 
purpose  of  working  adjacent  lands, — yet  in  so  far  as  the 
mineral  estate  of  the  lessee  goes,  it  has  ceased  to  exist.  As 
soon  as  the  ore  is  removed  the  surface  owner  resumes  pos- 
sssion  of  the  entire  soil  beneath  the  top  surface  of  his  lot 
to  its  lowest  depth.  " 

(c)  By  Forfeiture. — Almost  invariably  a  forfeiture  of 
a  mining  lease  is  based  upon  the  failure  to  pay  rent  or  roy- 
alty, or  to  work  the  mine  or  land  leased,  either  in  a  general 
way  or  according  to  some  express  stipulation,  in  the  form 
of  a  covenant.  But  the  failure  to  pay  royalties  when  due 
will  not  work  a  forfeiture,  unless  there  is  a  provision  in  the 
lease  that  upon  breach  of  such  covenant  it  shall  become 
void.  In  leases  of  this  kind  the  law  seems  to  be  fairly  well 
settled  that  when  a  forfeiture  for  the  benefit  of  the  lessor 
is  contracted  for  in  case  of  default  on  the  part  of  the  lessee, 
before  the  lease  can  be  regarded  as  at  an  end  the  lessor  must 
by  word  or  deed,  in  some  unequivocal  way,  manifest  a  pur- 
pose to  treat  the  lease  as  forfeited.  Otherwise  the  lessee 
would  have  it  within  his  power  to  make  default  for  his  own 
purpose  and  benefit,  and  thus  escape  the  performance  of  one 
duty  by  wilfully  failing  to  perform  another,  or  in  other 
words,  profit  by  his  own  wrong-doing.  ^^ 

A  distinction  formerly  prevailed  between  a  provision 
in  a  lease  declaring  that  the  same  should  be  absolutely  void 
upon  the  happening  of  a  specified  event,  and  a  provision 
enabling  the  lessor  to  determine  it  by  re-entry.  In  the  for- 
mer case  it  was  held  that  the  lessor  was  without  power  to 
restore  the  lease,  either  by  the  acceptance  of  rent  or  by  any 
other  act  of  attempted  confirmation.    In    the    latter    in- 

»•  Park  Co,  ▼.  CummingB,  7  L«f .  Oa«.     *  ThomaB  v.  HukiU,  84  W.  Va.  885. 
(Pa.)  U9. 
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stance  some  act,  such  as  entry  or  a  claim  of  entry  must  have 
been  performed  by  the  lessor  to  manifest  his  intention  to 
end  the  lease,  which  was  voidable  in  the  interval,  and  con- 
sequently confirmable.  This  distinction  is  practically  abat- 
ed by  recent  decisions,  which  establish  that  the  effect  of  a 
condition  making  a  lease  void  upon  a  certain  event,  is  to 
make  it  void  at  the  option  of  the  lessor  only,  in  cases  where 
the  condition  is  intended  for  his  benefit,  and  he  actually 
avails  himself  of  his  privilege.  But  it  is  entirely  optional 
with  the  lessor  whether  he  will  avail  himself  of  his  right 
or  not,  although  by  the  terms  of  the  proviso  the  term  is  to 
cease  or  become  void  for  the  non-performance  of  the  coven- 
ant; and  if  the  lessor  does  not  avail  himself  of  it  the  term 
will  continue,  for  the  lessee  cannot  elect  that  it  shall  cease 
or  be  void.  ^^ 

Forfeiture  is  not  favored  by  the  law,  and  in  order  that 
it  may  be  enforced  the  right  must  be  distinctly  reserved  in 
the  instrument;  the  evidence  upon  which  it  is  based,  the 
facts  of  its  happening,  must  be  clear;  and  the  right  must  be 
exercised  promptly.  ^^ 

(d)  By  Abandonment  and  Surrender. — The  distinc- 
tion between  abandonment  and  surrender  is  exceedingly 
narrow.  Abandonment  differs,  on  the  one  hand,  from  sur- 
render in  that  there  is  no  expressed  yielding  up  of  the  pos- 
session by  the  lessee.  On  the  other  hand,  it  differs  from 
forfeiture  in  that  it  is  based  upon  an  intentional  relinquish- 
ment of  rights  by  the  lessee  and  not  upon  a  breach  of  condi- 
tion or  covenant.  Abandonment  is  a  mixed  question  of  acts 
and  intention.  It  does  not  depend  exclusively  on  the 
length  of  time  that  mining  operations  have  ceased,  but, 
also,  upon  the  intention  of  such  suspension  of  operations, 
and  this  is  largely  dependent  upon  the  agreement  and  un- 
derstanding of  the  parties  to  the  instrument.  The  parties 
may  agree  as  to  what  shall  constitute  due  diligence  in  any 
given  case,  and  parol  evidence  is  admissible  to  prove  such 
an  understanding  or  agreement.  No  one  can  take  advant- 
age of  an  abandonment  but  the  lessor,  or  the  person  succeed- 
ing to  his  rights.    As  against  anyone  but  the  grantor,  an 

"Wills  V.  Manfrs.  N.  G.  Co.,  130  Pa.      "Thompson  v.  Christie,  138  Pa.  230. 
122;   Taylor,  Landlord  &  Tenant, 
Sec.  492;  2  Piatt  on  Leases,  327. 
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abandonment  is  not  complete  until  the  statutory  period  of 
limitation;  or  the  end  of  the  term  granted;  and  possession 
may  be  resumed  by  the  grantee  at  any  time  previous  there- 
to. " 

"Bartley  y.  PhllllpB.  165  Pa.  325. 


QUIZZER. 

MINING  LEASES. 


l-§30.      What  is  the  rule  with  reference  to  the  separate 
(a)  estate  of  minerals  in  place  I    State  fully. 

2-  What  is  the  effect  of  a  conveyance  of  minerals  in 

place  ? 

3-  How  is  a  separate  estate  in  minerals  created? 

4-  Distinguish  between  the  rights  of  an  owner  of  an 

estate  in  fee  and  the  owner  of  an  estate  less 
than  in  fee  with  respect  to  the  minerals  con- 
tained therein. 

5-  Does  the  fact  that  mines  are  opened  at  the  time 

of  the  creation  of  the  estate  in  the  land  affect 
the  right  to  mine  thereon? 
6-(b)       What  is  the  rule  regarding  the  right  to  mine  on 
land  held  by  a  tenant  for  life  ? 

7-  Does  the  same  rule  apply  where  the  vein  runs 

through  the  land  in  question,  but  where  the 
opening  is  upon  the  land  of  another? 

8-  When  does  a  mine  cease  to  be  an  open  mine? 

9-  To  whom  does  the  rent  or  royalty  of  a  leased 

mine  belong  where  the  title  to  the  land  is  less 
than  a  fee  ? 
10- (c)       What  is  the  rule  in  the  case  of  a  tenant  for  years 
with  respect  to  the  minerals? 

11-  May  the  rights  of  such  tenant  be  modified  by  im- 

plication or  express  provision? 

12-  What  are  the  rights  of  the  owner  of  an  equity  of 

redemption? 
13- (d)       What  are  the  rights  of  a  tenant  in  common  as  to 
the  taking  of  minerals,  and  to  what  limitations 
is  he  subjected?  ,  . 
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14-  What  are  the  rights  of  a  co-tenant  as  to  the  con- 

veyance of  his  interest? 

15- (e)  What  are  the  classes  of  mineral  estates?  State 
fully. 

16-§31.  What  is  the  effect  of  a  conveyance  in  fee  simple 
of  all  the  minerals  in  land,  and  what  form  of 
conveyance  is  required? 

17-  Of  what  effect  is  the  prescribing  of  a  term  of 

years  in  which  the  mineral  is  to  be  taken  out? 

18-  What  is  the  result  of  a  failure  to  remove  the  min- 

erals within  the  time  specified  in  the  instru- 
ment of  conveyance  ? 

19-  At  what  point  in  the  transaction  does  the  title  to 

the  minerals  pass? 

20-  What  are  the  general  rules  applicable  in  the  case 

of  transfer  of  minerals:  (a)  as  respects  the  stat- 
ute of  frauds;  and  (b)  regarding  the  creation 
of  an  estate  by  a  reservation  or  an  exception? 

21-§32.  How  is  an  unrestricted  right  to  take  minerals 
generally  created? 

22-  What  estate  does  such  a  conveyance  create? 

23-  What  important  exception  pertains  to  leases  of 

land  for  mining  purposes  that  does  not  apply 
in  the  case  of  a  lease  of  mere  land? 
24- §33.      What  constitutes  a  license  to  mine,  as  distin- 
guished from  a  lease? 

25-  Distinguish  between  a  corporeal  and  an  incorpor- 

eal hereditament. 

26-  Is  the  right  of  revocation  the  same  in  both  cases? 

27-  At  what  point  in  such  transactions  does  the  tine 

to  the  minerals  pass? 

28-  How  are  these  interests  sometimes  designated? 

29-  What  is  the  effect  of  a  parol  license? 

30- §34.  Does  a  lease  of  land  for  mining  carry  with  it  an 
implied  warranty  that  the  land  is  fit  for  min- 
ing?   State  fully. 

31-  Distinguish  between  the  two  classes  of  cases  aris- 

ing out  of  the  estate  created  by  a  mining  lease. 
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32-  What  is  the  test  usually  applied  in  this  class  of 

cases f 

33-§35.  What  are  the  duties  of  a  lessee  of  minerals  oper- 
ating under  a  lease  with  royalty  payments! 

34-  What  is  the  usual  form  for  governing  the  work- 

ing of  mines  under  a  lease,  and  what  general 
provisions  are  usually  contained  therein? 

35-  Are  such  covenants  personal? 

36-  What  is  the  rule  with  respect  to  the  payment  of 

taxes  upon  minerals  ? 

37-§36.  What  is  the  rule  with  respect  to  descriptions  of 
minerals  conveyed?  Wliat  governs  in  such 
cases? 

38-  Is  parol  evidence  admissible  to  establish  the  ex- 

tent of  lands  conveyed?    If  so,  under  what  cir- 
cumstances? 

39-§37.      What  is  the  general  rule  with  reference  to  fix- 

tiu'es  upon  mining  property? 
40-§38.      In  what  respect  is  a  mining  lease  restricted? 

41-  How  are  mining  contracts  construed? 

42-  What  is  the  effect  of  a  subsequent  discovery  of 

ore,  not  classified  at  the  time  of  the  making 

of  the  contract? 
43-§39.      What  rights  has  a  lessee  to  assign    his    interest, 

and  are  such  rights  dependent  upon  the  char- 
acter of  the  lessee's  estate? 
44-  What  estate  does  the  assignee  acquire  under  an 

assignment? 
45-§40.      In  what  four  ways  may  a  lease  of  mineral  land 

be  terminated? 
46- (a)       In  the  case  of  a  parol  lease  how  is  the  expiration 

of  the  term  of  the  lease  determined? 
47- (b)       What  effect  upon  a  lease  has  the  exhaustion  of 

the  minerals  in  the  land  leased? 
48-  What  effect  upon  the  estate  of  the  lessee  has  the 

exhaustion  of  the  minerals  in  the  land  leased? 
49- (c)       Upon  what  is  a  forfeiture  of  a  mining  lease  usu- 

aUy  based? 
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50-  Will  the  failure  to  pay  royalties  when  due  act  as 

a  forfeiture? 

51-  In  case  of  a  forfeiture  for  the  benefit  of  the  lessor 

is  it  incumbent  upon  him  to  treat  the  lease  as 
forfeited? 

52-  What  is  the  general  rule  as  respects  forfeiture 

imder  recent  decisions? 

53-  What  is  necessary  in  order  to  enforce  a  forfei- 

ture? 
54- (d)       Distinguish    between    abandonment,    surrender 
and  forfeiture. 

55-  What  determines  the  question   as    to   whether 

there  has  been  an  abandonment? 

56-  When  is  an  abandonment  complete,  as  against  all 

but  the  grantor? 
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LESSON  65.— 

CHAPTER  VI. 

MINERAL  PATENTS 

S41-  Formalities   of   Obtaining   Patent. 

(a)  Statutory  Provisions. 

(b)  Qualifications  of  Applicant. 

(c)  Requirements   as   to   Survey. 

(d)  Papers  Necessary  for  Formal  Application. 

(e)  Entry. 

(f)  Proof  of  Mineral  Character  of  Land. 

(g)  Issue  of   Patent. 

42.  Adverse  Claims. 

(a)  Statutory    Provisions. 

(b)  Adverse  Proceedings. 

43.  Conclusiveness  of  The  Patent. 

44.  Vacating  of  The  Patent. 

§41.  Formalities  of  Obtaining  Patent. — As  already  ex- 
plained, ^  the  possessory  right  secured  by  the  location  of 
mineral  lands  is  an  equitable  one  only,  the  legal  title  still  re- 
maining in  the  United  States.  This  legal  title  may  be  pur- 
chased upon  the  acquirement  of  this  possessory  right. ' 

(a)  Statutory  Provisions. — The  method  of  procedure 
necessary  to  secure  this  legal  title  is  provided  for  in  Re- 
vised Statutes,  of  the  United  States,  Section  2325;  as  fol- 
lows : — 

"A  patent  for  any  land  claimed  and  located  for  valu- 
able deposits,  may  be  obtained  in  the  following  manner: 
Any  person,  association,  or  corporation  authorized  to  lo- 
cate a  claim  under  this  chapter,  having  claimed  and  located 
a  piece  of  land  for  such  purpose,  who  has  or  have  complied 
with  the  terms  of  this  chapter,  may  file  in  the  proper  land 
office  an  application  for  a  patent,  under  oath,  showing  such 
compliance,  together  with  a  plat  and  field-notes  of  the 
claim  or  claims  in  conmion,  made  by  or  under  the  direc- 
tion of  the  United  States  surveyor-general,  showing  accur- 
ately the  boundaries  of  the  claim  or  claims,  which  shall  be 
distinctly  marked  by  monuments  on  the  ground,  and  shall 
post  a  copy  of  such  plat,  together  with  a  notice  of  such  ap- 
plication for  a  patent,  in  a  conspicuous  place  on  the  land 
embraced  in  such  plat  previous  to  the  filing  of  the  applica- 
tion for  a  patent,  and  shall  file  an  affidavit  of  at  least  two 

*Ante.   116. 
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persons  that  such  notice  has  been  duly  posted,  and  shall 
file  a  copy  of  the  notice  in  such  land  office,  and  shall  there- 
upon be  entitled  to  a  patent  for  the  land,  in  the  manner  fol- 
lowing: The  register  of  the  land  office,  upon  the  filing  of 
such  applications,  plat,  field-notes,  notices,  and  affidavits, 
shall  publish  a  notice  that  such  application  has  been  made, 
for  the  period  of  sixty  days,  in  a  newspaper  to  be  by  him 
designated  as  published  nearest  to  such  claim;  and  he  shall 
also  post  such  notice  in  his  office  for  the  same  period.  The 
claimant  at  the  time  of  filing  this  application,  or  at  any  time 
thereafter,  within  the  sixty  days  of  publication,  shall  file 
with  the  register  a  certificate  of  the  United  States  sur- 
veyor-general that  five  himdred  dollars'  worth  of  labor  has 
been  expended  or  improvement  made  upon  the  claim  by 
himself  or  grantors,  that  the  plat  is  correct,  with  such  fur- 
ther descriptions  by  such  reference  to  natural  objects  or 
permanent  monuments  as  shall  identify  the  claim,  and  fur- 
nish an  accurate  description,  to  be  incorporated  in  the  pat- 
ent. At  the  expiration  of  the  sixty  days  of  publication  the 
claimant  shall  file  his  affidavit,  showing  that  the  plat  and 
notice  have  been  posted  in  a  conspicuous  place  on  the  claim 
during  such  period  of  publication.  If  no  adverse  claim 
shall  have  been  filed  with  the  register  and  the  receiver  of 
the  proper  land  office  at  the  expiration  of  the  sixty  days  of 
publication,  it  shall  be  assumed  that  the  applicant  is  en- 
titled to  a  patent,  upon  the  payment  to  the  proper  officer 
of  five  dollars  per  acre,  and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  third  parties  to  the  issu- 
ance of  a  patent  shall  be  heard,  except  it  be  shown  that  the 
applicant  has  failed  to  comply  with  the  terms  of  this  chap- 
ter. Provided,  that  where  the  claimant  for  a  patent  is  not 
a  resident,  of  or  within  the  land  district  wherein  the  vein, 
lode,  ledge,  or  deposit  sought  to  be  patented  is  located,  the 
application  for  patent  and  affidavits  required  to  be  made  in 
this  section  by  the  claimant  for  such  patent  may  be  made 
by  his,  her  or  its  authorized  agent,  where  said  agent  is  con- 
versant with  the  facts  sought  to  be  established  by  said  affi- 
davits; And  Provided;  That  this  section  shall  apply  to  all 
applications  now  pending  for  patents  to  mineral  lands." 

(b)    Qualifications  of  Applicant. — The  qualifications 
of  an  applicant  for  a  mineral  patent  may  be  summarized 
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• 
as  follows:  He  must  be  a  person,  association  or  corpora- 
tion authorized  by  Act  of  Congress  to  locate  a  claim;  the 
claim  must  have  been  regularly  and  lawfully  located.  That 
is,  all  the  acts  enumerated  in  Chapter  HI,  ante,  must  have 
been  performed;  and  the  possessory  title  once  acquired  by 
the  performance  of  such  acts  must  have  been  kept  alive  in 
accordance  with  the  requirements  of  the  Revised  Statutes, 
through  the  doing  of  the  annual  assessment  work  or  the 
placing  of  improvements  upon  the  claim  of  the  value  of 
$500.  These  requirements  have  all  been  noted  under  the 
title,  ** Incidents  to  Ownership  by  Location."  * 

(c)  Bequirements  as  to  Survey. — The  applicant  for 
patent  having  qualified  himself  by  the  performance  of  the 
necessary  acts  of  location,  and  having  made  the  necessary 
expenditure  upon  the  claim  located,  the  next  step  toward 
the  securing  of  a  patent  of  the  claim  is  to  have  a  correct 
siu^ey  made  under  the  authority  of  the  federal  surveyor- 
general  of  the  state  or  territory  in  which  the  claim  lies.  This 
is  accomplished  by  the  filing  with  the  surveyor-general,  of 
an  application  for  an  order  of  survey,  which  is  accompanied 
by  a  certified  copy  of  the  original  record  of  location.  An 
order  then  issues  from  the  surveyor-general  to  the  deputy 
mineral  surveyor  of  the  district  within  which  the  claim  is 
located,  to  make  the  necessary  survey.  Upon  completion 
of  the  survey,  the  deputy  forwards  to  the  surveyor-general 
a  diagram  of  the  claim,  the  field-notes  made  by  him,  and  a 
certificate  of  the  nature  and  value  of  the  labor  and  improve- 
ments made  upon  the  claim  by  the  locator.  These  are  con- 
sidered original  copies  and  remain  in  the  office  of  the  sur- 
veyor-general permanently.  From  them  a  final  plat  of  the 
claim  is  made,  upon  which  is  indorsed  the  approval  of  the 
surveyor-general,  and  a  certificate  that  the  requisite  $500 
worth  of  labor  has  been  expended  or  improvements  made 
upon  the  claim.  Two  copies  of  this  plat,  when  indorsed  as 
above,  together  with  a  manuscript  of  the  field-notes,  duly 
certified  by  the  surveyor-general,  are  delivered  to  the  appli- 
cant or  his  attorney. 

The  above  rules  apply  to  the  application  for  the  patent 
of  lode  claims,  and  of  placer  claims  when  located  upon  un- 

*  Chapter  III.,  lU-ll,  Ante. 
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surveyed  land.  A  survey  is  unnecessary  when  application 
is  made  for  the  patent  of  a  placer  claim  upon  land  already 
surveyed,  for  the  location  in  such  a  case  must  be  originally 
made  according  to  the  legal  subdivisions. 

The  applicant  for  a  patent  of  a  lode  claim  should  so  far 
develop  his  lode  as  to  be  able  to  trace  its  course  before  pre- 
paring his  diagram,  for  if  the  deputy  in  making  his  survey 
does  not  cover  the  lode,  the  patentee  may  not  afterwards 
shift  his  lines  so  far  as  to  include  it.  The  error  is  the  mis- 
take of  the  applicant  and  not  that  of  the  deputy.  ^ 

(d)  Papers  Necessary  for  Formal  Application. — 
Upon  receipt,  from  the  surveyor-general  of  his  plat  and  field 
notes  properly  indorsed,  the  applicant  must  prepare  his 
notice  of  application  for  a  patent.  This  is  made  in  tripli- 
cate, and  should  contain  the  following  facts:  The  date  of 
posting,  the  name  of  the  claimant,  the  name  of  the  claim, 
mine,  or  lode;  the  mining  district  and  county,  whether  the 
location  is  on  record,  and  if  so,  where  the  record  may  be 
found;  the  number  of  feet  claimed  along  the  vein  and  the 
presumed  direction  thereof;  the  number  of  feet  claimed  on 
the  lode  in  each  direction  from  the  point  of  discovery,  or 
other  well  defined  place  on  the  claim;  the  name  or  names  of 
adjoining  claimants  on  the  same  or  other  lodes;  or,  if  none 
adjoin,  the  names  of  the  nearest  claims,  etc.  * 

One  copy  of  this  notice,  together  with  a  copy  of  the 
plat,  is  posted  in  a  conspicuous  place  on  the  claim;  a  second, 
together  with  the  remaining  copy  of  the  plat,  is  sent  to  the 
Land  Office,  where  it  is  attested  by  the  register  and  then 
posted  during  the  sixty  days  of  publication;  a  third  has  at- 
tached the  affidavit  of  two  persons  that  the  notice  and  plat 
have  been  duly  posted,  together  with  a  description  of  the 
place  and  the  time  of  posting.  The  applicant  makes  appli- 
cation in  the  form  of  an  affidavit  that  by  virtue  of  a  com- 
pliance with  the  mining  rules,  regulations  and  customs,  and 
the  acts  of  Congress,  he  has  become  the  owner  of  the  claim 
described,  together  with  a  deposition  of  the  facts  constitut- 
ing such  compliance,  the  origin  of  his  possession,  and  the 
basis  of  his  claim  to  a  patent.  ^    Accompanying  this  appli- 

•Wolfley  V.  Lebanon  M.  Co.  of  N.  Y.,      *  L.  O.  Reg.,  par.  29. 
4  Col.  112.  'L.  O.  Reg.,  par.  31. 
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cation  there  should  be  filed  the  abstract  of  title,  the  proof  of 
citizenship,  and  the  proof  of  non-abandonment.  A  contract 
by  the  publisher  of  the  newspaper  designated  by  the  reg- 
ister, holding  the  applicant  alone  responsible  for  the  charge 
of  inserting  the  notice  of  application,  must  also  be  filed. 

The  applicant  for  a  patent  of  a  placer  claim  is  not  re- 
quired to  designate  the  particular  use  or  character  of  his 
claim,  for  he  is  entitled  to  all  the  mineral  deposits  therein, 
except  such  veins  or  lodes  as  may  be  undiscovered  within 
the  limits  of  his  claim;  and  if  the  record  of  the  location  con- 
tain words  of  description  of  the  use  or  purpose  of  the  claim, 
they  do  not  abridge  the  owner's  right.  * 

Where  several  own  imdivided  interests  in  a  mining 
claim,  all  must  join  in  an  application  for  patent,  therefor, 
but  where  they  own  separate  and  distinct  parts  of  a  claim, 
each  may  apply  for  his  own  portion.  ^ 

By  proof  of  title  is  meant  a  copy  of  the  abstract,  in 
case  the  applicant  is  not  the  original  locator,  and  if  he  is 
the  original  locator,  a  copy  of  the  location  certificate.  Proof 
of  non-abandonment  consists  of  an  affidavit  of  the  perform- 
ance of  the  annual  labor  or  assessment  work.  In  the  case 
of  placers  located  upon  unsurveyed  land  there  is,  of  course, 
no  certificate  of  the  expenditure  of  the  $500.  There  must 
be  filed  proof  of  this  expenditure,  which  is  done  by  affidavits 
of  parties  familiar  with  the  claim.  There  must  also  be  filed 
proof  of  the  placer  character  of  the  ground. 

(e)  Entry. — By  entry  is  meant  the  filing  of  proof  of 
continuous  posting  and  of  publication,  the  proof  of  sums 
paid  by  the  applicant  in  the  prosecution  of  his  application, 
and  the  application  to  purchase,  which  must  be  made  by  the 
party  owning  the  mine  or  a  part  thereof  at  the  time  of  such 
filing.  If  no  adverse  claim  has  been  filed  in  the  interval  be- 
tween the  commencement  of  patent  proceedings  and  the  fil- 
ing of  the  final  papers,  or  entry,  payment  may  then  be 
made  for  the  land  applied  for.  A  certificate  of  entry  then 
issues  from  the  register,  together  with  a  receipt  in  dupli- 
cate for  the  money  paid,  one  of  which  is  delivered  to  the 
person  making  the  application  and  one  is  filed  with  the 

•  Freezer  v.  Sweeney,  8  Mont.  608.  '  Horrid   v.  Old   Missouri,   Copp,   92. 
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papers  which  are  forwarded  to  the  General  Land  Office. 
Upon  the  payment  of  the  purchase-money  the  applicant's 
title  becomes  complete ;  and  upon  the  issuance  of  the  patent 
it  relates  to  the  date  of  entry. 

In  case  of  an  application  for  a  patent,  where  all  the 
requirements  of  the  Land  Office  are  complied  with  except 
the  payment  of  the  purchase-money  and  the  making  of 
entry,  and  in  the  meantime  the  land  is  relocated,  there  is 
nothing  to  prevent  the  relocator  from  making  entry  there- 
of, except  the  filing  of  an  adverse  claim.  If  the  first  locator 
fails  to  do  this,  the  second  application  will  be  allowed  to 
proceed  as  though  no  prior  application  had  been  made.  * 
Applications  must  be  received  in  the  order  of  their  filing 
without  reference  to  their  order  in  the  surveyor's  office, 
and  when  filed  they  are  prima  facie  evidence  of  the  appro- 
priation of  the  land  described,  and  no  subsequent  appli(^a- 
tion  for  the  same  ground  can  be  received.  But  the  filing 
must  be  foUowed  by  the  other  essential  acts,  as  it  does  not 
confer  an  exclusive  right  which  others  are  bound  to  wait 
upon  indefinitely. 

Where  the  entry  embraces  land  already  patented,  or 
covered  by  a  prior  pending  application,  it  will  be  held  for 
cancellation  as  to  the  extent  of  the  conflict,  and  a  patent 
issued  for  the  balance.  A  patent  once  issued  is  out  of  the 
control  of  the  Land  Office  and  cannot  be  recalled,  unless 
it  contain  an  error;  in  which  case  it  may  be  surrendered 
and  cancelled  and  a  new  patent  issued. ' 

(f )  Proof  of  the  Mineral  Character  of  the  Land. — In 
order  that  a  patent  may  issue  for  a  mining  claim  it  must 
be  shown  that  it  is  more  valuable  for  the  minerals  con- 
tained therein  than  for  agricultural  purposes.  It  must  be 
shown  that  it  contains  minerals  at  the  time  of  the  applica- 
tion for  patent,  and  in  profitable  quantities.  But  where 
land  is  returned  as  mineral  by  the  surveyor-general,  and  is 
in  close  proximity  to  known  valuable  mines,  there  is  a 
presumption  that  it  is  mineral,  which  presumption  can  only 
be  overcome  by  clear  and  positive  proof  of  its  non-mineral 
character.  ^^    When,  however,  land  has  been  returned  by 

•Seaton  M.  Co  v.  Davis,  Copp.  296.  *•  North  Leadville     v.   Searl,     Copp. 

•Copp.  87.  .   374.  .... 
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the  surveyor-general  as  agricultural,  the  legal  location 
thereon  of  a  mining  claim  will  change  the  presumption.  ^^ 

(g)  Issue  of  Patent.  —  In  the  absence  of  defects  in 
the  entry  the  patent  is  issued  in  due  cource.  If  fatal  de- 
fects exist  the  entry  is  cancelled,  and  the  applicant  assumes 
the  position  he  occupied  before  the  application.  If  the 
defects  are  of  such  a  nature  that  they  are  curable  the  appli- 
cant is  allowed  an  opportunity  of  remedying  them.  Patent 
will  not  be  issued  to  an  applicant  if  there  is  evidence  tend- 
ing to  show  that  the  title  has  vested  in  another  person 
pending  the  proceedings.  If  it  is  shown  that  the  applicant 
is  acting  in  a  fiduciary  capacity,  the  patent  will  be  issued 
to  the  grantee,  heir,  devisee,  or  cestui  que  trust,  as  the  case 
may  be. 

There  is  no  law  authorizing  the  Land  Department  to 
except  the  surface  ground  from  the  conveyance,  or  in  any 
other  manner  to  abridge  the  title  of  the  purchaser.  A  valid 
location  is  equivalent  to  a  contract  of  purchase.  The  right 
to  occupy  and  purchase  means  the  right  to  acquire  a  full 
title.  The  mineral  lands  are  declared  open  to  occupation 
and  purchase,  and  the  patent  is  the  evidence  of  the  title 
thus  acquired.  The  location  has,  therefore,  the  effect  of  a 
grant  from  the  government  to  the  locator,  and  this  grant 
cannot  be  defeated  or  abridged  by  an  unauthorized  excep- 
tion contained  in  the  patent,  for  the  patent  must  always 
be  in  accordance  with,  and  the  consummation  of,  the  grant 
evidenced  by  a  valid  location.  ^^ 

§42.  Adverse  Claims. — (a)  Statutory  Provisions. — 
The  proceedings  on  adverse  claims  are  thus  outlined  by 
United  States  Revised  Statutes,  Sec.  2326:  **  Where  an  ad- 
verse claim  is  filed  during  the  period  of  publication,  it  shall 
be  upon  oath  of  the  person  or  persons  making  the  same, 
and  shall  show  the  nature,  boundaries,  and  extent  of  such 
adverse  claim,  and  all  proceedings,  except  the  publication 
of  notice  and  making  and  filing  of  the  affidavit  thereof,  shall 
be  stayed  until  the  controversy  shall  have  been  settled  or 
decided  by  a  court  of  competent  jurisdiction,  or  the  adverse 
claim  waived.  It  shall  be  the  duty  of  the  adverse  claim- 
ant, within  thirty  days  after  filing  his  claim,  to  commence 

«  Walton  V.  Batten,  14  L.  D.  ti.  "Talbot  v.  King,  6  Mont.  76. 
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proceedings  in  a  court  of  competent  jurisdiction,  to  deter- 
mine the  question  of  the  right  of  possession,  and  prosecute 
the  same  with  reasonable  diligence  to  final  judgment;  and 
a  failure  so  to  do  shall  be  a  waiver  of  his  adverse  claim. 
After  such  judgment  shall  have  been  rendered,  the  party 
entitled  to  the  possession  of  the  claim,  or  any  portion 
thereof,  may,  without  giving  further  notice,  file  a  certified 
copy  of  the  judgment-roll  with  the  register  of  the  land 
office,  together  with  the  certificate  of  the  surveyor-general 
that  the  requisite  amount  of  labor  has  been  expended  or 
improvements  made  thereon,  and  the  description  required 
in  other  cases,  and  shall  pay  to  the  receiver  five  dollars  per 
acre  for  his  claim,  together  with  the  proper  fees,  where- 
upon the  whole  proceedings  and  the  judgment-roll  shall  be 
certified  by  the  register  to  the  commissioner  of  the  general 
land  office,  and  a  patent  shall  issue  thereon  for  the  claim, 
or  such  portion  thereof  as  the  applicant  shall  appear,  from 
the  decision  of  the  court,  to  rightly  possess.  If  it  appears 
from  the  decision  of  the  court  that  several  parties  are  en- 
titled to  separate  and  different  portions  of  the  claim,  each 
party  may  pay  for  his  portion  of  the  claim,  with  the  proper 
fees,  and  file  the  certificate  and  description  by  the  surveyor- 
general,  whereupon  the  register  shall  certify  the  proceed- 
ings and  judgment-roll  to  the  commissioner  of  the  general 
land  office,  as  in  the  preceding  case,  and  patents  shall  issue 
to  the  several  parties  according  to  their  respective  rights. 
Nothing  herein  contained  shall  be  construed  to  prevent  the 
alienation  of  the  title  conveyed  by  a  patent  for  a  mining 
claim  to  any  person  whatever.'* 

(b)  Adverse  Proceedings. — The  question  as  to  what 
constitutes  reasonable  diligence  in  the  prosecution  of  the 
adverse  claim  is  one  to  be  determined  by  the  court  having 
jurisdiction.  Once  adverse  proceedings  are  instituted,  the 
function  of  the  Land  Office  is  suspended;  it  may  not  issue 
a  patent  after  the  commencement  of  proceedings  on  the 
ground  that  the  adverse  claimant  is  not  prosecuting  the 
action  with  reasonable  diligence. 

Each  party  to  the  action  must  establish  his  claim  not 
only  against  his  adversary  but  also  against  the  govern- 
ment. In  this  respect  it  differs  from  other  possessory 
actions,  in  that  a  f  ailiire  on  the  part  of  the  plaintiff  to  estab- 
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lish  his  claim  does  not  necessarily  result  in  a  verdict  and 
judgment  for  the  defendant. 

In  an  action  brought  by  several  adverse  claimants  in 
pursuance  of  Rev.  Stats.  2326,  the  complaint  must  aUege 
that  the  plaintiffs  are,  or  have  declared  their  intention  to 
become,  citizens  of  the  United  States.  If  the  complaint 
alleges  one  of  the  plaintiffs  to  be  a  citizen,  and  contains 
no  allegations  as  to  the  citizenship  of  the  others,  the  action 
should  be  dismissed  as  to  the  latter.  ^^  Verdicts  in  adverse 
actions  should  find  which  part}^,  if  either,  is  entitled  to 
possession  by  virtue  of  compliance  with  the  statutes  of  the 
United  States  and  of  the  state.  A  verdict  merely  for  the 
plaintiff  or  defendant  is  not  good.  ^*  The  policy  of  the  law 
is  to  require  all  rights  and  equities  to  the  premises  sought 
to  be  purchased  and  patented  to  be  adjusted  prior  to  the 
issuance  of  the  patent,  to  the  end  that  it  may  be  impreg- 
nable against  all  comers.  ^° 

An  adverse  claimant  is  not  confined  to  such  title  to 
the  premises  in  controversy  as  he  had  at  the  time  the 
action  was  begun.  He  may  be  permitted  to  bring  other 
adverse  claims  by  supplemental  complaints,  if  the  same 
have  been  duly  filed  and  brought  within  the  time  limited 
by  law,  although  his  rights  thereunder  were  acquired  after 
the  action  was  begun.  ^® 

Where  an  application  for  a  patent  to  a'  placer  claim  is 
made,  a  subsequent  locator  of  a  quartz  lode  within  the 
boundaries  thereof  must  file  his  adverse  claim  thereto 
within  the  period  prescribed  by  law;  otherwise  he  is  de- 
barred from  questioning  the  validity  of  such  placer  loca- 
tion." 

§43.  Conclusiveness  of  the  Patent. — The  dignity  and 
character  of  a  patent  from  the  United  States  is  such  that 
the  holder  of  it  cannot  be  called  upon  to  prove  that  every- 
thing has  been  done  that  is  usual  in  the  proceedings  had 
in  the  land  department  before  its  issue,  nor  can  he  be  called 
upon  to  explain  every  little  irregularity  or  even  impro- 

"Lee  Doon  v.  Tesli,  68  Cal.  4Z.  "Marshall  S.   M.   Co.   v.  Kirtley,   12 

"McginniB  v.- Egbert,  8  Col.  41.  Cbl.  247. 

»L€e  V.  SUhl,  9  Col.  208.  "  Raiinhelm  v.  Dafil,  6"Mont.  167;  af- 

■  {;             .-        ...      "..  .*      ..    nmed,'.  182 'J[J..8;  360.  •■.•.•  • 
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priety  in  the  process  by  which  the  patent  was  secured. 
Especially  is  it  true  that  where  the  United  States  has  not 
received  any  damage  or  injury  by  it  the  conduct  of  the  par- 
ties themselves,  for  whose  benefit  such  action  may  be 
brought,  must  themselves  be  so  free  from  fault  or  neglect  as 
to  authorize  them  to  come  into  court  with  clean  hands,  to 
ask  the  use  of  the  name  of  the  government  to  redress  any 
wrong  which  may  have  been  done  to  them.  " 

**The  patent  of  the  United  States  is  the  conveyance 
by  which  the  nation  passes  its  title  to  portions  of  the  pub- 
lic domain.  For  the  transfer  of  that  title  the  law  has  made 
numerous  provisions,  designating  the  persons  who  may 
acquire  it  and  the  terms  of  its  acquisition.  That  these  pro- 
visions may  be  properly  carried  out,  a  Land  Department,  as 
part  of  the  administrative  and  executive  branch  of  the 
government,  has  been  created  to  supervise  all  the  various 
proceedings  taken  to  obtain  the  title  from  their  commence- 
ment to  their  close.  In  the  course  of  their  duty  the  officers 
of  that  department  are  constantly  called  upon  to  hear  tes- 
timony as  to  matters  presented  for  their  consideration,  and 
to  pass  upon  its  competency,  credibility,  and  weight.  Li 
that  respect  they  exercise  a  judicial  function,  and,  there- 
fore, it  has  been  held  in  various  instances  by  this  court  that 
their  judgment  as  to  matters  of  fact,  properly  determin- 
ble  by  them,  is  conclusive  when  brought  to  notice  in  a  col- 
lateral proceeding.  Their  judgment  in  such  cases  is,  like 
that  of  other  special  tribunals  upon  matters  within  their 
exclusive  jiu*isdiction,  imassailable,  except  by  a  direct 
proceeding  for  its  correction  or  annulment.  The  execution 
and  record  of  the  patent  are  the  final  acts  of  the  officers 
of  the  government  for  the  transfer  of  its  title,  and,  as  they 
can  be  lawfully  performed  only  after  certain  steps  have 
been  taken,  that  instrument,  duly  signed,  countersigned, 
and  sealed,  not  merely  operates  to  pass  the  title,  but  is  in 
the  nature  of  an  official  declaration  by  that  branch  of  the 
government  to  which  the  alienation  of  the  public  lands, 
under  the  law,  is  intrusted,  that  all  the  requirements  pre- 
liminary to  its  issue  have  been  complied  with.  The  pre- 
sumptions thus  attending  it  are  not  open  to  rebuttal  in  an 

«  U.  S.  V.  Marshall  S.  M.  Co.,  139  U.  8. 
589. 
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action  at  law.  It  is  the  unassailable  character  which  gives 
to  it  its  chief,  indeed  its  only  value,  as  a  means  of  quieting 
its  possessor  in  the  enjoyment  of  the  lands  it  embraces. 
If  intruders  upon  them  could  compel  him,  in  every  suit  for 
possession,  to  establish  the  validity  of  the  action  of  the 
Land  Department,  and  the  correctness  of  its  rulings  upon 
matters  submitted  to  it,  the  patent,  instead  of  being  a 
means  of  peace  and  security,  would  subject  his  rights  to 
constant  and  ruinous  litigation.  He  would  recover  one 
portion  of  his  land  if  the  jury  were  satisfied  that  the  evi- 
dence produced  justified  the  action  of  that  department,  and 
lose  another  portion,  the  title  whereto  rests  upon  the  same 
facts,  because  another  jury  came  to  a  different  conclusion. 
So  his  rights  in  different  suits  upon  the  same  patent  would 
be  determined,  not  by  its  efficacy  as  a  conveyance  of  the 
government,  but  according  to  the  fluctuating  prejudices  of 
different  juryment,  or  their  varying  capacities  to  weigh 
evidence.  .  .  . 

*'The  general  doctrine  declared  may  be  stated  in  a  dif- 
ferent form,  thus :  A  patent,  in  a  court  of  law,  is  conclusive 
as  to  all  matters  properly  determinable  by  the  Land 
Department,  when  its  action  is  within  the  scope  of  its 
authority,  that  is,  when  it  has  jurisdiction  under  the  law 
to  convey  the  land.  In  that  court  the  patent  is  unassailable 
for  mere  errors  of  judgment.  Indeed,  the  doctrine  as  to 
the  regularity  and  validity  of  its  acts,  where  it  has  juris- 
diction, goes  so  far  that  if,  in  any  circumstances  under  ex- 
isting law  a  patent  would  be  held  valid,  it  will  be  presumed 
that  such  circumstances  existed. 

"On  the  other  hand,  a  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation  as  a  conveyance 
defeated,  by  showing  that  the  Land  Department  had  no 
jurisdiction  to  dispose  of  the  lands;  that  is,  that  the  law 
did  not  provide  for  selling  them,  or  that  they  had  been 
reserved  from  sale  or  dedicated  to  special  purposes,  or  had 
been  previously  transferred  to  others.  In  establishing  any 
of  these  particulars,  the  judgment  of  the  Land  Department 
upon  matters  properly  before  it  is  not  assailed,  nor  is  the 
regularity  of  the  proceedings  called  into  question;  but  its 
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authority  to  act  at  all  is  denied,  and  shown  never  to  have 
existed."^® 

§44.  Vacating  of  the  Patent.  —  Misrepresentation 
knowingly  made  as  to  the  form  in  which  the  mineral  ap- 
pears, whether  in  placers  or  in  veins,  lodes  or  ledges,  will 
afterwards  justify  the  government  in  proceeding  to  set  a 
patent  aside.  The  government  has  the  same  right  to  de- 
mand a  cancellation  of  the  conveyances  of  the  United  States 
when  obtained  by  false  and  fraudulent  representations  as 
a  private  individual  when  a  conveyance  of  his  land  is  ob- 
tained in  like  manner.  In  this  respect  the  United  States, 
as  a  landed  proprietor,  stands  upon  the  same  footing  with 
the  private  citizen.  The  burden  of  proof  in  such  cases  is 
upon  the  government.  The  presumption  attending  the 
patent,  even  when  directly  assailed,  that  it  was  issued  upon 
sufficient  evidence  that  the  law  had  been  complied  with  by 
the  officers  of  the  government  charged  with  alienation  of 
public  lands,  can  only  be  overcome  by  clear  and  convincing 
proof.  ^° 

A  patent  may  be  vacated  only  by  the  decree  of  a  court. 
The  officers  of  the  Land  Department  have  no  power  to 
recall  or  cancel  it.  The  procedure  is  by  a  bill  in  equity, 
which  is  not  to  be  treated  as  a  review  or  retrial  of  the  case 
as  it  was  before  the  Land  Department.  It  is  an  original 
proceeding  begun  for  the  cancellation  of  a  conveyance 
obtained  by  fraud  or  mistake. 

"Field,  J.,  In  St,  Louis  Smelting  &      »  U.  S,  v.  Iron  S.  &  M.  Co.,  128  U.  S. 
Refining  Co.  v.     Kemp,     104  U.  S.  673. 

636. 


QUIZZER. 

MINERAIi  PATENTS 

1-§41.  State  generally  the  statutory  provisions  with 
(a)  reference  to  the  obtaining  of  a  patent  to  min- 

eral lands. 

2-(b)  What  are  the  qualifications  of  an  applicant  for  a 
mineral  patent? 

3-(c)  What  is  the  initial  step  toward  the  making  of  a 
survey  of  the  land  sought  to  be  patented? 
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4-  What  is  the  duty  of  the  surveyor-general  upon 

application  for  a  survey  having  been  made  f 

5-  What  is  the  duty  of  the  surveyor-general  after 

survey  is  made? 

6-  What  is  the  requirement  regarding  the  survey 

of  placer  claims  upon  surveyed  ground? 

7-  What  is  necessary  in  the  way  of  development  of 

a  lode  claim  before  applying  for  patent, — and 
why? 

8-(d)  Upon  receipt  of  corrected  survey  from  the  sur- 
veyor-general, what  steps  are  necessary  toward 
the  obtaining  of  a  patent? 

9-  What  facts  should  be  contained  in  the  applica- 

tion for  patent? 

10-  What  disposition  is  made  of  the  several  copies 

of  the  notice  of  application? 

11-  What  is  the  form  of  the  application? 

12-  What  should  accompany  the  application?    ' 

13-  What  is  required  of  the  applicant  for  a  patent  to 

a  placer  location? 

14-  Where  several  own  undivided  interests  in  mining 

claims  what  is  required? 

15-  What  is  meant  by  ** Proof  of  title?" 

16-  In  what  does  proof  of  non-abandonment  consist? 

17-  In  the  case  of  placers  located  upon  unsurveyed 

land  what  is  required  in  addition  to  facts  stated 
in  an  application  for  a  patent  for  claims  upon 
surveyed  land? 
18- (e)       What  is  meant  by  the  term  '^ entry"? 

19-  If  no  adverse  claims  have  intervened,   what  is 

the  next  step  in  the  proceedings  for  patent? 

20-  What  are  the  rights  of  a  relocator  of  a  claim  for 

which  application  for  patent  has  been  made, 
but  where  entry  and  the  payment  of  the  pur- 
chase-money has  not  been  made  by  the  appli- 
cant? 

21-  What  results  where  entry  is  made  of  land  already 

patented  or  covered  by  a  prior  pending  appli- 
cation? 
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22- (f)  What  must  be  shown  in  order  that  a  patent  may 
issue  for  a  mining  claim?  Is  there  any  pre- 
sumption in  this  regard? 

23- (g)  What  is  the  result  of  a  fatal  defect  in  the  appli- 
cation? 

24-  Is  the  result  the  same  where  defects  in  the  appli- 

cation are  curable  ? 

25-  To  whom  will  the  patent  be  issued  where  the 

applicant  is  acting  in  a  fiduciary  capacity? 

26-  What  are  the  rights   of  the   Land   Office   with 

respect  to  making  exceptions,  and  upon  what 
ground  is  the  Land  Office  thus  restricted? 

27-§42.  State  generally  the  statutory  provisions  on  ad- 
(a)  verse  claims. 

28- (b)  How  is  reasonable  diligence  in  adverse  proceed- 
ings determined? 

29-  What  is  the  status  of  the  Land  Office  once  adverse 

proceedings  are  instituted? 

30-  What  must  be  established  by  the  claimants  in 

such  proceedings? 

31-  How  do  such  proceedings  differ  from  an  ordi- 

nary action? 

32-  What  must  be  alleged  in  the  complaint  on  adverse 

proceedings? 

33-  Is  a  verdict  merely  for  the  plaintiff  or  defendant 

sufficient  in  such  cases  ? 

34-  What  is  the  policy  of  the  law  with  respect  to 

rights  and  equities  in  such  proceedings? 

35-  What  are  the  rights  of  an  adverse  claimant  with 

respect  to  supplemental  complaints? 

36-  In  the  case  of  an  application  for  a  placer  patent 

what  is  required  of  one  who  seeks  to  patent  a 
lode  within  the  boundaries  of  the  placer? 
37-§43.      What  is  the  dignity  and  character  of  a  patent  to 
mineral  land? 

38-  What  is  the  nature  of  the  patent  as  regards  the 

conveyance  of  the  land  patented? 

39-  What  part  does  the  Land  Office  play  in  the  ad- 

ministration of  laws  relative  to  mineral  lands  ? 
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40-  Of  what  facts  is  a  patent  to  mineral  land  conclu- 

sive? 

41-  How  may  a  patent  be  defeated  or  impeached? 
42-§44.      What  facts  will  justify  the  setting  aside   of  a 

patent  ? 

43-  What  are  the  rights  of  the  government  in  this 

respect  ? 

44-  What  authority  has  the  Land  Office  in  this  pro- 

ceeding? 

45-  What  is  the  nature  of  the  action  for  the  vacating 

of  a  patent? 


DEPARTMENT  OF  LAW  87 

LESSON  65.— 

CHAPTER  VII. 

RIGHTS  OF  MINE  OWNERS 

§45.  Working  and  Surface  Rights. 

46.  Rights  of  Way. 

47.  Timber  Rights. 

48.  Tailings  and  Refuse. 

§45.  Working  and  Surface  Rights.  —  The  express 
grant  of  all  the  minerals  in  a  tract  of  land  is,  by  necessary 
implication,  the  grant  also  to  work  them,  unless  the  lan- 
guage of  the  grant  itself  repels  this  construction.  This  in- 
cludes the  incidental  rights  to  penetrate  the  surface  of  the 
soil  for  the  minerals,  and  to  use  such  means  and  processes 
for  the  purpose  of  mining  and  removing  them  as  may  be 
reasonably  necessary  in  the  light  of  modern  inventions 
and  of  improvements  in  the  arts  and  sciences,  but  without 
injury  to  the  right  of  support  for  the  surface,  or  superin- 
cumbent, soil  in  its  natural  state.  What  is  thus  reasonably 
necessary  is  a  question  of  fact  to  be  determined  by  the  jury 
from  the  circumstances  of  each  case.  The  expression  in 
the  grant  of  water  and  timber  privileges,  and  of  a  right  of 
way,  does  not  exclude  the  implication  of  other  privileges 
necessary  for  the  proper  working  of  the  mine.  ^  Nor  does 
the  fact  that  the  owner  of  the  mineral  estate  owns  adjoin- 
ing land,  through  which  he  might  reach  the  minerals,  de- 
prive him  of  the  right  to  mine  through  the  surface  directly 
overlying  the  minerals.  ^  He  may  not,  however,  claim  as 
an  incident  to  the  grant,  that  which  is  convenient;  he  may 
have  that  only  which  is  necessary.  Ordinarily  the  mine 
owner  cannot  justify  the  use  of  the  surface  for  the  long 
keeping  of  his  ore,  or  the  deposit  of  his  rubbish  from  the 
mine,  or  for  the  erection  of  buildings  for  storing  materials, 
or  as  quarters  for  workmen  or  housing  animals.  ^ 

§46.  Rights  of  Way. — Usually  the  grant  or  reserva- 
tion of  minerals  contains  express  powers  or  privileges  as  to 
rights  of  way,  so  that  the  questions  arising  in  respect  to 
ways  are  commonly  those  of  interpretation.  It  may,  be 
stated  as  a  general  rule,  however,  that  where  minerals  are 

'Williams  v.  Gibson,  84  Ala.  228.  'Marvin  v.  Brewster  Iron  Co.,  56  N. 

» Warden  v.  Watson,  93  Mo.  107.  Y.    538. 
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granted  or  reserved  out  of  land,  the  owner  of  the  minerals 
has  a  right  of  way,  of  necessity,  over  the  land  to  and  from 
the  mine.  But  rights  of  way  annexed  to  rights  of  mine,  or 
granted  for  the  purpose  of  removing  and  transporting  min- 
erals from  and  materials  to  the  mine,  may  not  be  used  for 
other  purposes,  as  for  general  railroad  purposes,  nor,  in  the 
absence  of  express  provision,  can  they  be  used  for  the  trans- 
portation of  minerals  from  other  mines.  The  owner  of  the 
mineral,  having  the  privilege  of  a  right  of  way,  may  not, 
therefore,  give  to  others  the  right  to  use  that  right  for  gen- 
eral purposes  or  for  purposes  of  other  transportation. 

The  difficulty  of  always  obtaining  rights  of  way  to 
property  situated  at  a  distance  remote  from  the  highway, 
has  led  to  legislation  in  many  of  the  so-called  mining  states, 
giving  to  mine  owners  the  authority  to  exercise  the  power 
of  eminent  domain.  These  acts  have  given  rise  to  severe 
criticism,  based  upon  the  assertion  that  they  authorize  a 
taking  of  private  property  for  private  uses,  but  it  has  been 
well  answered  that  the  ways,  when  complete,  are  open  to 
other  mine  owners  and  to  the  public.  *  Nevada  has  justi- 
fied its  legislation  upon  the  ground  that  it  is  to  the  public 
advantage  that  the  mines  be  developed.  ° 

§47.  Timber  Rights. — There  was,  at  common  law,  no 
implied  right  to  use  or  consume  timber  in  the  working  of 
mines,  except  in  those  cases  where  the  removal  of  the  tim- 
ber was  necessary  to  the  opening  of  the  mine.  Under  the 
federal  statutes  ®  a  miner  may  have  all  the  timber  he  needs 
to  make  the  working  of  his  claim  possible.  Its  use  in 
quartz  mills  and  in  reduction  works,  and  for  tramways,  are 
held  to  be  uses  for  mining  purposes.  But  the  land  from 
which  the  timber  is  felled  or  removed  under  the  provisions 
of  the  enabling  act  of  Congress,  must  be  known  to  be  of  a 
strictly  mineral  character,  and  that  it  is  "not  subject  to 
entry  under  existing  laws  of  the  United  States,  except  for 
mineral  entry."  ^ 

§48.  Tailings  and  Refuse. — The  obligations  of  a  lessee 
as  to  tailings  and  refuse,  and  his  property  therein,  are  gov- 

*HayB  V.  Fisher,  32  Pa.  169.  '20  Stat,  at  L.  88. 

*Gen.   Stats.      1885.     sees.   256-278;      *  5  L.  D.   129,  Circular  of  Aug.   5th. 
Dayton  G.  &  S.  M.  Co.,  11  Nev.  394.  1886. 
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erned  by  the  terms  of  his  contract.  As  the  lessee's  right  is 
generally  to  take  mineral  of  specified  kinds,  he  has,  in  the 
absence  of  a  provision  to  that  effect,  no  right  to  tailings; 
these  are  the  property  of  the  owner.  A  lessee  has  the  right 
to  deposit  his  refuse  upon  the  surface,  but  this  right  is  lim- 
ited to  the  refuse  of  the  mines  beneath  the  particular  sur- 
face estate  in  the  absence  of  express  covenants  to  the  con- 
trary, and  the  deposit  must  be  made  in  such  a  manner  as 
to  occasion  the  least  possible  damage  to  the  surface.  The 
deposit  must  furthermore  be  made  in  such  a  manner  as  to 
preclude  its  being  carried  upon  the  land  of  others  by  the 
ordinary  action  of  nature.  * 

As  noted  under  the  head  of  "Water  Rights/'*  the 
owner  of  a  mine  is  not  permitted  to  pollute  the  waters  of 
a  stream  by  allowing  the  refuse  from  his  mine  to  enter  into 
it,  except  where  it  is  necessary  to  the  ordinary  and  natural 
use  and  enjoyment  of  his  land.  Such  pollution,  therefore, 
of  the  stream  as  takes  place  by  reason  of  mining  upon  its 
banks  is  damnun  absque  injuria, — that  is,  damage  without 
legal  injury — provided  there  is  no  deposit  therein  of  mat- 
ter, the  accumulation  of  which  upon  the  land  is  the  result 
of  artificial  means.  The  mine  owner's  right  is  subject  to 
the  further  modification  that  the  damage  which  is  inflicted 
upon  others  must  be  unavoidable  in  the  proper  use  of  his 
land.  ^®  The  question  of  the  deposit  of  tailings  and  the  pol- 
lution of  streams  by  a  mine  owner,  is  in  most  of  the  states 
regulated  by  statute,  and  in  those  states  where  hydraulic 
mining  is  carried  on  to  any  great  extent  provision  is  made 
for  the  acquirement  of  land  for  such  purpose,  providing 
the  rights  of  others  are  in  no  way  restricted  or  injured 
thereby. 

•Puller  V.  Swan  River  Mining  Co.,  12      •  Ante.  §29  (e). 

Col.  12.  "Brown  v.  Torrence,  88  Pa.  186. 
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CHAPTER  Vin. 

SPECIAL  TOPICS  OF  MINING  LAW 

§49.  Title  Acquired  By  Lapse  of  Time. 

50.  Eminent  Domain. 

51.  Surface  and  Lateral  Support. 

§49.  Title  Acquired  by  Lapse  of  Time.  —  The  United 
States  Revised  Statutes,  Section  2332,  provides  that 
''Where  such  person  or  association,  they  and  their  grant- 
ors, have  held  and  worked  their  claims  for  a  period  equal 
to  the  time  prescribed  by  the  statute  of  limitations  for  min- 
ing claims  of  the  state  or  territory  where  the  same  may  be 
situated,  evidence  of  such  possession  and  working  of  the 
claims  for  such  period  shall  be  sufficient  to  establish  a  right 
to  a  patent  thereto  under  this  chapter,  in  the  absence  of 
any  adverse  claim;  but  nothing  in  this  chapter  shall  be 
deemed  to  impair  any  lien  which  may  have  attached  in  any 
way  whatever  to  any  mining  claim  or  property  thereto  at- 
tached prior  to  the  issuance  of  a  patent." 

The  important  question  in  the  consideration  of  this 
class  of  cases  is,  what  constitutes  adverse  possession. 

§50.  Eminent  Domain. — The  government  has  the  right 
to  take  mining  property,  as  it  has  any  other  species  of 
property,  by  the  right  of  eminent  domain.  ^  Where  min- 
eral land  is  taken  by  a  public  utility  corporation,  the  com- 
pany has  only  a  right  of  way,  but  the  owner  of  minerals 
owes  surface  support  to  the  owner  of  the  right  of  way. 
The  measure  of  damages  in  such  cases  is  dependent  upon 
whether  there  has  been  a  severance  of  the  minerals  from 
the  land.  The  amount  of  support  needed,  the  probable 
length  of  time  and  the  possible  danger  are  not  of  import- 
ance, except  as  they  affect  the  market  value  of  the  land, 
and  where  the  mineral  has  not  been  developed  at  the  time 
of  the  taking,  the  fact  that  the  owner  will  be  put  to  addi- 
tional expense  and  inconvenience  upon  doing  so  is  not  a 
measure  of  damage.  ^ 

§51.  Surface  and  Lateral  Support.  —  All  that  can  be 
claimed  by  the  surface  owner  under  the  right  of  surface 
support  is  that  no  physical  injury  be  wrought  to  the  sur- 

»Tltcomb   V.    Kirk,   51   Col.    288.  'Chicago,  Santa  Pe  &  Cal.  Ry.  Co.  v. 

McGrew,  104  Mo.  282. 
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face  in  its  natural  state,,  or  as  contemplated  at  the  time  of 
the  grant.  The  mine  owner  is  not  bound  to  support  build- 
ings subsequently  erected  thereon.  He  may  dig  so  that  the 
buildings  may  fall,  or  blast  so  that  they  may  crack  and 
crumble,  if  the  surface  in  its  natural  state  be  not  injured, 
though  it  may  be  shaken.  Where  there  is  an  express  grant 
of  a  right  to  do  all  things  necessary  to  attain  a  certain  end, 
and  a  nuisance  to  the  grantor  results  as  a  necessary  inci- 
dent to  the  exercise  of  such  right  there  can  be  no  claim  for 
private  damages  therefor.  ^ 

The  right  to  lateral  support  applies  only  to  the  land  in 
its  natural  state,  and  not  to  the  weight  increased  by  arti- 
ficial structures  thereon,  nor  when  the  self-supporting 
power  of  the  land  has  been  diminished.  If  the  mine  owner 
should  mine  carelessly,  so  as  to  cause  the  caving  or  subsid- 
ence of  the  surface  owner's  land,  he  would,  of  course,  be 
liable  therefor  in  damages.  * 

•  Marvin  v.  Brewster  Iron  M.  Co.,  55      *  Victor  Mining  Co.  v.  North  Star  Min- 
N.  Y,  538.  ing  Co.,  50  Mo.  App.  625. 


QUIZZEB. 

RIGHTS  OF  MINE  OWNERS 


l-§45.      What  does  the  express  grant  of  all  the  minerals 
in  land  imply? 

2-  Is  the  rule  the  same  in  an  express  grant  of  water 

and  timber  privileges? 

3-  Is  the  owner  of  a  mineral  estate  who  owns  ad- 

joining land,  through  which  he  might  reach  the 
minerals,  restricted  in  mining  through  the 
surface  overlying  the  minerals'? 

4-  To  what  extent  is  the  owner  of  the  mineral  estate 

restricted  in  his  use  of  the  surface  ? 
5-§46.        What  is  the  general  rule  as  to  rights  of  way  to 

and  from  a  mine,  in  the  absence  of  express 

grant? 
6-  May  rights  of  way  to  mining  property  ever  be 

acquired  by  exercise  of  the  power  of  eminent 

domain?    If  so,  how  is  such  taking  justified? 
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7-§47.  What  is  the  implied  right  to  use  or  consume  tim- 
ber in  the  working  of  mines  ? 

8-  What  must  be  established  to  justify  such  use? 

9- §48.  What  is  the  obligation  of  a  mine  owner  with  re- 
spect to  the  tailings  and  refuse  from  his  mine 

(a)  as  to  depositing  same  upon  the  surface,  and 

(b)  as  to  so  depositing  them  as  to  preclude 
injury  to  adjacent  owners? 

10-  What  is  the  rule  with  respect  to  the  pollution  of 

streams  by  permitting  refuse  from  a  mine  to 
enter  them? 

11-  How  is  a  mine  owner's  right  in  this  respect  modi- 

fied? 

12-  How  has  this  question  of  the  disposition  of  tail- 

ings and  refuse  been  regulated  in  most  of  the 
states  ? 


SPECIAL  TOPICS  OP  MINING  LAW 

l-§49.  Under  what  circumstances  may  title  to  mineral 
lands  be  acquired  under  the  statute  of  limita- 
tions ? 

2-  What  question  usually  arises  in  this  class  of 

cases? 

3-§50.  May  the  government  acquire  mineral  property 
by  the  right  of  eminent  domain? 

4-  What  is  the  duty  of  a  mine  owner  where  a  right 

of  way  is  taken  by  a  public  utility  corporation 
over  mineral  land? 

5-  What  is  the  rule  with  respect  to  the  measure  of 

damage  in  such  taking? 
6-§51.      What  is  the  right  of  the  surface  to  surface  sup- 
port?   To  what  extent  is  this  right  limited? 

7-  What  is  the  rule  in  the  case  of  an  express  grant 

to  do  aU  things  necessary  to  attain  a  certain 
end? 

8-  What  is  the  rule  with  reference  to  lateral  sup- 

port? 

9-  What  is  the  duty  of  the  mine  owner  as  regards 

his  methods  of  operations? 


AmFrtran  IxteuBtnn  Imwrattg 

(Non-Resident  Instruction). 
(Chartered  Under  the  Laws  of  California). 


Extension  Law  Course. 
Frank  C.  Smith,  LL.  B.,  Dean. 
LESSONS  26  to  28.— 

TITLE  Vin.— PARTNERSHIP. 
By  Frederick  M.  Hall,  LL.  B. 
LESSON  26.— 

CHAPTER  L 

NATURE,    KINDS    AND    REQUISITES. 

§1.  In  General. 

2.  Definitions. 

3.  Who  May  Be  Partners. 

(a)  In  General. 

(b)  Infants. 

(c)  Married  Women. 

(d)  Aliens. 

(e)  Insane  Persons. 

(f)  Corporations. 

4   Kinds  of  Partnerships. 

(a)  General. 

(b)  Special. 

5.  Kinds  of  Partners. 

(a)  Ostensible. 

(b)  Secret,    Silent    and     Dormant. 

(c)  Nominal. 

6.  Who  Are  Partners  as  to  Each  Other. 

7.  Who  Are  Partners  as  to  Third  Persons. 

(a)  Liability  in  Contract. 

(b)  Liability  in  Tort. 

§1.  In  General. — The  general  law  of  Partnership  as  it 
exists  in  England  and  in  this  country,  constitutes  a  system 
by  itself.  Its  origin  cannot  be  found,  except  in  the  Law- 
Merchant,  a  system  made  up  of  the  customs  of  merchants  as 
adopted,  systematized  and  enforced  by  the  courts.  Com- 
mercial partnerships  were  known  to  the  Romans,  and  their 
law  recognized  and  regulated  them;  and  so  far  as  commerce 
was  then  conducted  in  a  similar  manner  and  upon  similar 
principles  as  at  present,  the  rules  of  the  Roman  law  are  ap- 
plicable now,  and  to  this  extent  the  Roman  civil  law  of  part- 
nership may  be  regarded  as  similar  to  that  now  existent. 
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A  very  large  part  of  commercial  business  consists  in 
forming  and  executing  contracts  which  must  be  governed  bv 
the  law  of  contracts  generally,  which  is  a  part  of  the  common 
law,  and  to  the  extent  that  these  principles  are  applicable 
to  partnership  it  may  be  said  that  the  law  of  partnership  is 
founded  upon  the  common  law.  But  these  analogies  be- 
tween the  law  of  partnership  and  other  branches  of  the  law, 
while  sometimes  affording  apt  illustrations,  are  apt  to  lead 
to  confusion  and  error. 

§2.  Definition. — A  partnership  may  be  defined  as  the 
combining  or  associating  of  two  or  more  persons,  competent 
to  contract,  for  the  purpose  of  conducting  business  for  their 
common  benefit,  and  in  which  business  they  share  in 
profits  and  losses  and  have  a  mutual  or  common  ownership 
of  the  partnership  property. 

Partnership  has  been  compared  to  tenancy  in  common, 
and  also  to  joint  tenancy,  and  has  been  defined  to  be  one 
or  the  other  of  these,  but  modified  in  certain  respects.  This 
was  the  view  taken  in  the  earlier  books.  But  it  is  main- 
tained that  this  statement  of  the  partnership  relation  is  no 
more  true  than  that  tenancy  in  common  and  joint  tenancy  is 
a  modified  partnership.  The  three  things  are  essentially 
different,  although  having  all  the  elements  of  common  own- 
ership of  property,  but  in  all  other  respects  are  distinct 
and  independent.  The  law  of  each  must  be  sought  for  in 
itself. 

§3.    Who  May  Be  Partners. — (a)    In  general. — In 

England,  under  ** The  Companies  Act"  of  25  &  26  vict.,  1862, 
consolidating  and  amending  former  acts  upon  the  subject,  no 
partnership  consisting  of  more  than  twentxjpe^ons,  which 
has  for  its  object  the  acquisition  of  gain,  is  allowed  to  carry 
on  business  without  forming  a  company  by  registration;  and 
under  the  provisTons'of  this  act  any  seven  or  moire^persons 
may  so  associate,  with  or  without  limited  liability,  as  they 
may  elect  and  declare.  This  is  the  nearest  approach  to  the 
system  of  limited  partnerships  existent  in  this  country  that 
has  yet  been  made  by  the  legislation  of  England.  In  this 
country  there  is  no  legal  restriction  placed  upon  the  number 
of  persons  who  may  enter  into  the  partnership  relation. 
Their  own  convenience  and  pleasure  alone  determines  this. 
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As  to  the  legal  personal  competency  of  partners,  it  may 
be  stated  as  a  general  rule  that  any  persons  competent  in 
law  to  transact  ordinary  business  on  their  own  account,  may 
enter  into  a  partnership  contract  for  the  purpose.  In  other 
words,  there  is  nothing  in  the  status  of  partnership  which, 
on  one  hand,  confers  a  legal  power  to  transact  business  upon 
one  who  would  otherwise  have  no  such  power,  or,  on  the 
other,  restrains  or  diminishes  the  power  in  him  who  pos- 
sesses it  before,  or  without  the  creation  of  a  partnership.  ^ 

(b)  Infants. — The  contract  or  promise  of  an  infant  for 
necessaries,  such  as  shelter,  food,  clothing,  and  such  other 
means  of  support  and  education  as  may  be  proper  for  him, 
is  valid  and  obligatory,  because  it  is  for  his  interest  that  he 
should  be  able  to  bind  himself  for  the  things  that  he  must 
have  or  suffer  for  the  want  of  them.  But  the  promise  of  an 
infant  in  any  other  business  transaction  is  voidable  by  him, 
because  of  the  fact  that  it  is  not  deemed  necessary,  unless 
clearly  so  shown,  that  he  should  earn  money  by  buying  and 
selling  ^  The  contract  of  partnership  is  like  all  other  mercan- 
tile contracts,  and  may  be  made  by  an  infant  for  his  own 
benefit,  subject  to  his  right  to  avoid  it  when  he  becomes  of 
age.  Hence,  for  instance,  an  infant  may  be  a  partner  in  a 
mercantile  house,  his  father  supplying  the  capital.  And  if 
the  transaction  be  a  bonafide  one,  and  the  son  be  the  real 
party  in  interest,  and  the  father  retain  no  power  of  with- 
drawing from  the  firm  either  the  capital  or  the  profits,  an 
agreement  that  the  firm  shall  account  to  the  father  as  trustee 
for  his  son,  for  one-third  profit  of  his  son's  capital,  or  any 
loss  that  may  accrue,  and  be  governed  by  his  advice  in  all 
business  matters,  will  not  make  the  father  a  partner.  ^  But 
though  an  infant  partner  on  becoming  of  age  may  avoid  his 
partnership  contract,  he  cannot  recover  of  persons  who  have 
dealt  with  the  partnership,  the  money  expended  by  him 
in  its  affairs,  for  which  he  has  received  and  enjoyed  a  valu- 
able consideration.  * 

(c)  Married  Women. — At  common  law  a  married  wo- 
man is  incapable  of  trade,  and  therefore  of  entering  into 

*Hall  v.F  ranklin,  3  M.  &  W.  259.  '  Barklie  v.  Scott,  1  Hud.  &  Bro.  83. 

Mason  v.  Wright,  13  Met.   306.  'Holmes  v.  Blogg,  8  Taunt.  508. 
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partnership,  except  she  act  as  a  feme  sole.  '^  Innovations 
are  constantly  being  made  upon  the  law  of  husband  and 
wife.  In  general  the  statutes  of  the  various  states,  while 
differing  in  detail,  are  the  same  in  their  scope,  and  may  be 
said  to  now  give  to  a  married  woman  the  rights  of  a  feme 
sole,  when  there  has  been  a  de  facto,  though  not  a  legal, 
dissolution  of  the  marriage  tie, — as  by  the  desertion  of  a 
husband,  or  his  imprisonment;  and,  too,  to  give  her 
sole  rights  with  respect  to  all  the  property  which 
she  may  possess  in  her  own  right  at  the  time  of  her 
marriage,  or  may  afterwards  acquire  by  her  own  exertions, 
or  otherwise,  independently  of  her  husband. 

(d)  Aliens. — ^An  alien  friend  may  be  a  partner  in  a 
commercial  undertaking,  for  there  is  no  legal  restriction 
to  prevent  the  holding  of  personal  property  by  such  a  per- 
son, or  in  the  bringing  and  maintaining,  or  in  defending, 
any  suits  with  reference  thereto.  *  If  the  property  of  the 
firm  were  in  whole  or  in  part  real  estate,  a  question  might 
arise  in  a  jurisdiction  where  aliens  can  not  hold  land,'  for 
the  legal  title  thereto  could  not  be  in  him.  In  such  case, 
however,  equitj^  would  undoubtedly  hold  the  citizen  part- 
ners possessing  the  legal  title,  as  trustees  for  the  part- 
nership and  for  the  alien  partner's  interest  in  the  real 
property. 

As  to  alien  enemies,  the  rule  with  reference  to  their 
ability  to  enter  into  a  partnership  is  quite  different.  In 
such  cases  such  a  partnership  is  impossible,  legally,  for  the 
existence  of  a  state  of  hostility  between  two  countries  ren- 
ders illegal  aU  commercial  intercourse  between  their  citi- 
zens. "^  But  this  rule  does  not  preclude  a  partnership  con- 
sisting wholly  of  non-resident  aliens  from  having  an  agency 
in  this  country,  or  restrict  the  bringing  by  them  of  any 
personal  actions  in  our  courts  with  reference  thereto. 

(e)  Insane  Persons. — An  insane  person  can  neither 
transact  business  on  his  own  account  nor  as  a  partner,  but 
the  degree  of  mental  incapacity  which  will  thus  restrict  a 
person  is  difficult  of  definition.     The  general  rule  may  be 

'  "A  feme  sole  merchant  is  where  the  that  trade."     Langham  v.  Bewett, 

feme  trades  by  herself  in  one  trade,  Cro.  Car.  68. 

with  which  her  husband  doth  not  'Co.  Litt.  129b. 

meddle,    and    buys    and    sells    in  'Clemonston  v.  Blessing,  llExch.  135 
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stated  as  follows :  No  one  should  be  deemed  incapacitated 
from  participation  in  a  partnership  who  is  capable  of  con- 
ducting business  as  an  individual. 

The  same  rule  would  be  applied  in  the  case  of  persons 
under  guardianship,  either  as  spendthrifts  or  otherwise,  or 
whom  habitual  intoxication  has  enfeebled  and  rendered 
incompetent  to  transact  business  on  their  own  account.  ^ 

(f)  Corporations. — Strictly,  corporations  are  re- 
stricted from  contracting  partnerships  with  individuals  or 
with  other  corporations;  and  as  between  the  parties  to  such 
a  contract,  acting  upon  equal  knowledge  of  the  circum- 
stances, a  question  of  its  validity  and  of  the  validity  of 
acts  done  thereunder,  might  be  raised.  But  a  corporation 
may  so  contract  with  an  individual  in  furtherance  of  the  ob- 
jects of  its  creation  the  effect  of  which  contract  may  be 
to  impose  upon  the  corporation,  as  respects  the  community, 
the  liabilities  of  a  partner.  ®  In  other  words,  there  is  no 
sound  reason  why  a  corporation,  more  than  a  natural  person, 
who  participates  in  the  profits  of  a  particular  business  as  a 
partner, — providing  always  that  it  is  such  a  business  as  the 
corporation  may  lawfully  engage  in, — should  not  be  held 
liable  to  the  public  as  a  partner  for  such  losses  as  may  be 
sustained  in  the  conduct  of  such  business. 

§4.  Kinds  of  Partnerships. — (a)  General  Partner- 
ships.— The  authority  which  is  generally  referred  to  for 
the  distinction  between  general  and  special  partnerships  is 
a  dictum  of  Lord  Mansfield.  ^^  The  question  determ- 
ined in  that  case  was  as  to  whether  the  partnership  was  of 
a  general  nature  in  all  the  plaintiff's  business,  or  whether 
it  was  confined  to  one  particular  branch  of  it  only,  **for  to 
be  sure,  there  may  be  such  a  confined  partnership,"  said 
his  Lordship.  In  theory  it  is  said  that  partnerships  may 
be  universal,  but  it  is  rarely  that  an  instance  could  occur 
in  which  the  partners  own  everything  they  have  in  com- 
mon, without  the  reservation  of  any  private  and  exclusive 
property  to  either  of  them.  ^^ 

It  is  obvious  that  there  can  be  no  true  legal  partner- 
ship of  a  commercial  character  in  a  merely  personal  office, 

•Menkins  v.  Lightner,  18  111.  282.  "United  States  v.  Binney,  5  Mason 
•Catsklll  Bank  v.  Gray,  14  Barb.  479.  185.     But  see  Goesele  v.  Blmeler, 

"In  Willett  V.  Chambers,  Cowp.  814.  14  How.  589. 
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or  in  the  discharge  of  its  duties,  as  in  the  office  of  guar- 
dian, trustee,  executor,  or  the  like.  While  these  offices  are 
often  held  by  two  or  more  persons  together,  their  powers 
and  relations  generally,  as  well  as  their  duties,  are  gov- 
erned by  rules  entirely  distinct  from  those  governing  com- 
mercial partnership.  This  doctrine  results  from  the 
theory  that  such  offices  necessarily  demand  personal  respon- 
sibility. 

(b)  Special  Partnerships. — Special  partnerships  re- 
late only  to  an  ownership,  or  the  use  or  employment  by 
partners,  of  one  thing;  that  is  one  subject  matter  as  for 
instance  one  cargo,  or  one  mercantile  transaction.  The  ex- 
ample of  such  a  partnership  most  generally  cited  is  that 
of  the  indorsement  of  a  note  or  bill  of  exchange  by  two  or 
more  persons  jointly. 

But  the  name,  however,  or  the  distinction,  as  above 
noted,  is  of  little  use  or  service,  for  all  the  laws  of  partner- 
ship apply  as  far,  and  only  as  far,  as  the  partnership  con- 
tract itself  extends ;  which  results  in  the  fact  that  the  divid- 
ing line  between  general  partnerships  and  special  partner- 
ships is  indeed  vague. 

The  subject  of  limited  partnerships  will  be  considered 
under  a  later  title. 

§5.  Kinds  of  Partners. — (a)  Ostensible  Partners.— 
The  designation  of  a  partner  as  being  an  ostensible  partner 
indicates  that  he  is  one  who  is  shown  forth  to  the  world 
as  such,  although  in  fact  he  is  not  a  partner;  and  if  this 
* '  showing  forth ' '  is  done  with  his  consent,  all  the  liabilities 
of  a  general  partner  attach  to  him.  This  act  of  partner- 
ship is  consummated  in  no  particular  way.  The  fact  that 
one's  name  is  contained  in  the  firm  name;  or  is  upon  the 
signs  or  stationery  put  forth  by  the  firm;  or  is  made  public 
by  the  distribution  of  circular  letters  with  his  sanction,  is 
sufficient  to  hold  him  accordingly.  ^^ 

If  a  person  generally  unknown  as  a  partner  is  with 
his  consent  made  known  as  such  in  any  way,  to  any  one 
person,  he  is,  so  far  as  that  person  is  concerned,  an  osten- 
sible partner  in  every  legal  aspect  and  liability,  as  much  so 
as  though  advertised  generally  to  the  world  as  a  partner. 

"Goddard  v.  Pratt,  16  Pick  428. 
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(b)  Secret,  Silent  and  Dormant  Partners. — A  secret 
partner  is  one  who  keeps  his  partnership  relations  con- 
cealed from  the  world  at  large  and  who  is  not  known  as  a 
partner.  ^^ 

The  term  '* silent"  partner  is  generally  applied  to  those 
who  take  no  active  part  whatever  in  the  business  of  the 
firm,  and  who  exercise  none  of  the  rights  of  a  partner,  ex- 
cept that  of  receiving  their  share  of  the  profits  from  time  to 
time.  Such  a  partner  is  ** silent"  whether  his  name  be 
made  known  in  any  way  as  a  partner  or  not.  There  is 
however  a  common  use  of  the  term  which  differs  somewhat 
from  that  just  stated,  and  which  latter  interpretation  re- 
gards a  partner  as  being  silent  only  when  he  is  unknown 
as  well  as  inactive.  This  understanding  of  the  terms  makes 
it  synonomous  with  the  term  ''secret." 

The  term  "dormant"  implies  both  the  qualities  of  se- 
crecy and  inactivity,  and  indicates  a  partner  who  both 
keeps  himself  concealed,  and  who  also  refrains  from  any 
active  interference  with  the  business  or  management  of  the 
firm. 

There  is  much  confusion  and  inaccuracy  in  the  com- 
mon use  of  the  three  words — "secret"  "silent"  and  "dor;;^ 
mant."  But  this  important  distinction  is  to  be  taken: — A 
person  is  liable  as  partner  either  because  he  is  one  in  fact, 
or  because  he  holds  himself  out  or  suffers  himself  to  be  held 
out  as  one.  In  the  latter  case  he  is  liable  whether  actually 
a  partner  or  not.  In  the  former  case  he  is  liable  only  when 
it  can  be  shown  that  he  is  actually  a  partner.  And  if 
shown  to  be  a  partner  in  fact,  he  has  gained  nothing  by  his 
secrecy.  Of  course,  so  long  as  one  is  undiscovered  in  his 
relationship  as  a  partner  he  is  safe,  but  as  soon  as  he  is 
found  to  stand  in  the  position  of  a  partner  he  becomes  liable 
as  such,  even  though  the  discovery  is  made  after  the  com- 
mencement of  an  action  against  the  firm.  This  is  so  be- 
cause although  he  added  no  strength  of  credit  to  the  firm, 
and  permitted  no  debt  to  be  created  on  his  credit — owing 
to  his  partnership  relation  having  been  unknown — ^he  is 
equally  liable  as  though  he  had  done  this,  because  he  shared 
in  the  advantages  of  the  partnership. " 

"United  States    Bank    v.    Binney,    5  States,  5  Peters  573;   Bank  of  St, 

Mason  185.  Mary's  v.  St.  John,  25  Ala.  566. 

"WInship    V.    Bank    of    the     United 
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(c)  Nominal  Partners. — Every  ostensible  partner  is 
a  nominal  or  known  partner;  but  usually  by  this  designa- 
tion is  meant  that  the  party  is  only  nominally  a  partner. 
In  other  words,  he  is  one  who  is  so  held  forth  as  a  partner 
with  his  own  consent,  by  any  of  the  means  usually  em- 
ployed for  that  purpose,  as  to  make  him  liable  as  a  part- 
ner on  the  grounds  that  he  has  by  his  nominal  partnership 
relation  given  his  credit  to  the  firm,  and  authorized  part- 
nership engagements  on  his  account. 

It  is  the  representing  oneself,  or  allowing  oneself  to  be 
represented,  as  a  partner,  that  creates  liability  as  such  to 
third  persons;  and  this  is  sufficient  to  create  a  liability, 
notwithstanding  that  the  truth  should  prove  to  be  that  the 
person  so  suffering  himself  to  be  held  out  as  a  partner  in 
fact  was  not  one.  ^^  The  rule  sustaining  this  doctrine  is 
this: — If  one  man  has  made  a  representation  which 
he  expects  another  may  or  will  act  upon,  and  this 
other  does  in  fact  act  upon  it,  the  first  party  is  estopped  to 
deny  the  truth  of  the  representation  he  has  himself  thus 
made  or  allowed.  So,  too,  when  one  remains  silent  and 
suffers  another  to  make  the  representation  he  is  likewise 
estopped.  ^^ 

§6.  Who  Are  Partners  as  to  Each  Other. — The  basis 
of  all  partnerships  is  a  community  of  interest,  and  the 
question  has  been  much  discussed  how  far  this  community 
of  interest  must  extend.  It  is  settled  that  it  must  extend 
and  cover  the  losses  as  well  as  the  profits  of  the  joint  en- 
terprise. It  is  true  that  in  the  majority  of  partnerships 
there  is  a  community  of  loss  as  well  as  of  profit,^yet  it  seems 
that  there  may  be  a  legal  and  valid  partnership  although 
one  or  more  of  the  partners  are  guaranteed  against  loss  by 
the  others.  "7  (There  may  also  be  a  partnership  in  the  prop- 
erty. "  In  such  cases,  though  the  property  itself  is  not 
owned  by  the  partnership,  yet  the  use  of  it  forms  a  part 
of  the  partnership  stock,  and  is  the  contribution  of  that 
partner  to  whom  the  property  belongs. ) 

VThere  is  a  common  but  erroneous  impression  that  noth- 
ing is  a  partnership  at  law  that  does  not  cover  the  whole 

"Hicks  V.  Cram,   17  Vt.  449.  Gilpin  v.  Enderby,  5  B.  &  Aid.  954. 

"Ex  parte  Langdale,    18   Ves.    501;      "Meyer  v.  Sharpe,   5  Fount.   74. 
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ground  of  some  kind  of  business.  ^^)  A  known  and  acknowl- 
edged partnership,  doing  a  regular  business,  may  enter 
into  a  bargain  for  purchase,  sale,  and  joint  profit  with  a 
third  party  in  regard  to  some  single  transaction  or  portion 
thereof  which  makes  them  all  partners  therein.  In  such 
case,  the  third  person  is  not  thereby  admitted  into  the  part- 
nership. Nor  is  the  partnership  which  is  created  by  the 
new  agreement  one  between  the  old  partnership  and  the 
third  person,  but  the  members  of  the  old  partnership  and 
the  third  person,  all  as  individuals,  constitute  a  new  part- 
nership for  such  special  transaction.  ^^ 

There  is  nothing  to  prevent  the  same  person  from  be- 
ing a  partner  in  several  distinct  firms,  although  this  may 
involve  difficult  questions  of  fact,  possibly  of  law,  arising 
from  the  complication  of  interests — as  in  the  event  of  the 
bankruptcy  of  such  person.  (But  a  firm  cannot  sue  an- 
other firm  if  one  person  is  a  partner  in  both ;  although  one 
member  of  a  firm  may  sue  another  firm  of  which  his  co-part- 
ners are  members,  on  a  covenant  executed  to  him  by  that 
firm.  2*^  ^ 

Generally  speaking,  persons  are  partners  in  regard  to 
each  other  if  each  of  them  contributes  either  capital,  money, 
merchandise,  chattels,  or  choses  in  action  or  credit,  or 
skill  and  care,  or  labor,  or  two  or  more,  or  all  of  these ;  and 
where  all  the  contributions  are  put  together  into  common 
stock  to  be  used  for  the  purpose  of  carrying  on  business, 
or  for  one  or  more  business  transactions,  for  the  common 
benefit  of  such  persons.  ^^ 

§7.  Who  Are  Partners  as  to  Third  Persons. — (a) 
Liability  on  Contract. — As  already  noted,  persons  may  be 
charged  as  partners  of  a  firm  on  either  one  of  two  perfectly 
distinct  grounds,  namely,  (1)  that  the  person  is  actually  a 
partner;  or  (2)  that  the  person  has,  with  his  own  knowledge 
and  consent,  been  held  forth  as  a  partner  to  the  person 
claiming  him  to  be  such,  or  to  the  public  generally. 

In  the  majority  of  cases  these  two  causes  unite;  or,  in 
other  words,  the  person  held  forth  as  a  partner  actually 
is  one.  The  secret  partner,  or  the  merely  nominal  partner 
on  the  one  hand,  are  exceptions  to  the  above  rule;  but 

"Salamons  v.  Nissen,  2  T.  R.  674.  "  Millany  v.  Kernan,  10  Iowa  224. 

"Ex  parte  Cellar,  1  Rose,  297.  "  Goddard  v.  Pratt,  16  Pick.  412. 
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the  rules  of  law  applicable  in  such  cases  are  the 
same.  If  a  person  is  in  fact  a  partner  in  a  mercantile  or 
other  partnership,  the  mere  fact  that  he  has  been  able  to 
conceal  his  partnership  from  the  world  affords  no  reason 
whatever  why  he  should  not  share  the  liabilities  of  the 
known  partners  when  such  partner's  true  relation  to  the 
partnership  becomes  known. 

That  a  person  who  shares  in  partnership  profits,  al- 
though his  name  may  not  appear  in  the  firm  name,  is  re- 
sponsible for  all  its  debts,  is  fundamental.  So,  too,  that 
a  partner — certainly  the  acting  partner — ^has  power  to 
transact  the  whole — that  is  to  say  any  part  of — the  business 
of  the  firm,  whatever  that  may  be,  and  consequently  to  bind 
his  partners  in  such  transactions  as  absolutely  as  himself, 
is  a  principle  made  necessary  by  the  demands  of  commerce. 
Such  power  is  general,  essential  to  the  well-being  of  busi- 
ness, and  is  implied  from  the  very  existence  atid  nature 
of  the  partnership.  It  is  usual  to  buy  and  sell  on  credit, 
and  if  one  of  the  partners  does  so  in  the  name  of  the  firm, 
purchases  so  made  and  the  obligations  thus  created  must 
bind  the  firm.  This  is  a  general  authority,  incident  to 
partnerships  in  which  the  world  has  a  right  to  trust.  Ar- 
ticles of  co-partnership  may  never  be  and  generally  are 
never  known  to  the  public,  and  the  stipulations  they  con- 
tain regulating  the  conduct  and  risfhts  of  the  partners  is 
between  themselves  alone.  The  public  therefore,  in  deal- 
ing with  a  partnership,  must  rely  upon  the  general  powers 
inherent  in  all  partnerships,  and  all  persons  are  legally  jus- 
tified and  protected  in  so  doing. 

Acting  and  active  partners  are  publicly  identified  with 
the  company,  and  have  a  right  to  conduct  its  usual  business 
in  the  usual  way.  This  power  is  conferred  by  entering 
into  the  partnership,  and  is  perhaps  never  to  be  found  in 
the  articles  of  partnership.  If  such  power  is  to  be  re- 
strained, fair  dealing  requires  that  the  restriction  should 
be  made  known  to  all  those  with  whom  dealings  may  be 
had.  Partnership  stipulations  and  restrictions  may  bind 
the  partners  as  between  themselves,  but  they  ought  not  to 
affect  those  to  whom  they  are  unknown,  and  who  trust  to 
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the  well-established  principles  and  customs  of  commercial 
law.  22 

It  has  sometimes  been  attempted  to  establish  a  distinc- 
tion between  an  open  and  avowed  partnership  and  one  that 
is  secret.  In  other  words,  it  has  been  maintained  that 
there  is  a  difference  between  the  liability  of  a  dormant 
partner  and  one  who  is  ostensible.  But  their  responsibil- 
ity in  all  partnership  transactions  is  admitted  to  be  the 
same.  Those  who  trade  with  a  firm  on  the  credit  of  indi- 
viduals whom  they  believe  to  be  members  of  it,  take  upon 
themselves  the  hazard  that  their  belief  is  well  founded. 
If  they  are  mistaken,  they  must  submit  to  the  consequences 
of  their  mistake ;  if  their  belief  be  verified  by  the  fact,  their 
claims  on  the  partners  who  are  not  ostensible,  are  as  valid 
as  on  those  whose  names  publicly  appear  in  the  firm  busi- 
ness. 

This  distinction  between  ostensible,  secret,  silent  and 
dormant  partners,  seems  to  be  founded  upon  the  idea  that 
if  partners  are  not  openly  named,  the  resort  to  them  must 
be  connected  with  some  knowledge  of  the  secret  stipula- 
tions between  the  partners,  which  may  be  inserted  in  the 
articles  of  partnership.  But  the  responsibility  of  una- 
vowed  partners  depends  upon  the  general  principles  of 
commercial  law,  and  not  upon  particular  stipulations  in 
partnership  articles.  ^^ 

A  secret  partner  cannot  avoid  his  liability  to  creditors 
by  showing  that  according  to  the  law  of  the  place  where  it 
was  made,  the  contract  of  partnership,  as  between  the  par- 
ties, was  void.  2^ 

iWhere  the  name  of  a  firm  consists  only  of  the  name  of 
an  individual — although  in  fact  there  are  others  having 
partnership  interests  in  the  business,  —  a  note  offered 
in  that  name,  without  any  representation  tending  to 
connect  the  others  in  the  transaction,  would  of  course, 
import  only  a  nromise  on  the  part  of  the  desig- 
nated individual.K  The  credit  was  given  to  him  alone, 
and  the  creditors^cannot  recover  against  the  firm,  without 
showing  that  the  money  received  actually  went  into  the 
funds  of  the  firm.y  But  if  the  borrowing  partner  states  that 

"Winship    v.    Bank    of    the    United      "Richardson  v.   Farmer,  36   Mo.   35. 
states,  5  Peters  561.  "Oakley  v.  Aspinwall,  2  Sandf.  7. 
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he  is  one  of  a  company,  and  that  he  is  borrowing  the  money 
for  the  company,  or  if  he  purchases  goods  for  their  use, 
then,  as  there  is  in  existence  such  a  company,  and  as  credit 
has  been  given  the  partner  transacting  the  business  be- 
cause of  such  company, — ^he  having  been  given  the  author- 
ity to  use  the  company  credit  to  a  certain  extent — the  cred- 
itor will  have  no  means  of  knowing  whether  the  acting 
partner  is  acting  honestly  or  not,  with  reference  to  his  as- 
sociates, and  money  loaned  him,  or  goods  sold  him,  on  the 
faith  of  such  a  representation,  will  bind  the  company,  un- 
less it  be  shown  by  the  company  that  the  contract  of  the 
acting  partner  was  in  fact  for  his  own  private  benefit,  and 
that  this  was  known  to  the  creditor.  ^^  ^ 

^^  It  has  been  said,  however,  that  the  law  as  to  dormant    1 
partners  is  confined  to  commercial  partnerships,  and  does/ 
not  extend  to  transactions  or  speculations  in  land.  ^'         ""^^ 
On  the  other  hand,  where  a  person  is  not  in  fact,  a 
partner,  but  for,  or  without,  a  reason  has  allowed  those  who 
have  dealt  with  the  firm  to  believe  that  he  was  in  fact  a 
partner,  and  thus  gave  to  the  firm  the  credit  of  his  name, 
such  person  cannot  afterwards  deny  the  actual  or  legal  re- 
lationship of  a  partner.  (Tt  may  be  said  that  in  such  case 
he  is  liable  as  a  partner  only  to  those  who  have  been  led 
with  his  consent  to  believe  him  a  partner,  and  who  have 
trusted  the  firm  on  his  credit.^ 

(According  to  the  earlier  cases  an  indefinite  participa- 
tion in  partnership  profits  made  a  man  a  partner  as  to 
third  persons,  because  by  such  participation  the  fund  on 
which  the  partnership  creditors  rely  is  diminished.  '  But 
it  seems  from  a  review  of  later  cases  that  there  are  bilt  two 
grounds  upon  which  a  person  can  be  liable  as  a  partner  to 
third  persons:  First,  where  a  person  has  been  held  out  as 
a  partner;  and  secondly,  where  he  has  not  been  so  held  out, 
he  is  chargeable  as  such  only  when  he  holds  that  relation 
to  profits.  Sharing  profits  is  in  fact  the  ultimate  test  of 
partnership,  as  it  constitutes  some  ownership  in  or  of  the 
profits  as  they  accrue,  and  are  not  ascertained  or  divided 
into  portions.  ^* 

•'Etheridge  v.  Blnney,  9  Pick  272.  =»  Gibson  v.  Stone,  43  Barb.  285. 

"•Pitts  V.  Waugh,  4  Mass.  424.  "Patten  v.  Garney,  17  Mass.  182. 

"Wood  V.  Pennell,  51  Me.  52. 
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(b)  Liability  in  Tort. — Partners  are  liable  in  solido 
for  the  tort  of  one,  if  that  tort  was  committed  by  him  as  a 
partner  and  in  the  course  of  the  partnership  business. 
This  principle  more  frequently  arises  where  a  partnership 
is  held  liable  for  injury  caused  to  third  persons  by  their 
having  acted  upon  the  false  and  deceitful  representations 
made  to  them  by  one  partner,  ^^  but  it  is  not  alwavs  easy 
to  draw  the  Une  between  such  cases  and  those  in  which 
the  partners  are  not  liable. 

The  fact  that  money  procured  by  the  frauds  of  one 
partner  becomes  partnership  stock,  does  not  render  the 
partners  liable  without  their  participation  in  or  consent  to 
or  ratification  of  the  fraud.  At  the  same  time,  if  money 
be  raised  in  the  course  of  the  partnership  business,  by  the 
fraud  of  one  of  the  partners,  the  other  partners  will  not 
be  relieved  from  their  liability  for  the  fraud  practiced, 
merely  by  the  want  of  evidence  that  the  money  so  raised 
was  applied  to  the  use  or  benefit  of  the  firm.  ^^ 

If  a  partner  steals  money  and  deposits  it  to  the  part- 
nership account,  innocent  partners  will  not  be  liable  for  the 
tort,  although  an  action  in  assumpsit  against  the  firm  for 
money  had  and  received  migEf ^e  at  the  instance  of  the 
wronged  party.  ^^  But  where  it  was  the  business  of  a  part- 
nership to  receive  property  on  deposit  and  for  safe-keep- 
ing, and  one  of  the  partners  stole  and  sold  something  so 
deposited,  and  spent  the  money  for  his  own  uses,  the  part- 
nership was  held  liable.  ^^  This  principle  has  been  applied  in 
the  case  of  trustees,  one  of  whom  forged  the  name  of  his 
co-trustees  to  a  power  authorizing  his  co-partners  to  sell. 

A  partnership  to  whom  goods  are  consigned  for  sale 
will  be  held  liable  for  the  secret  pledging  thereof  by  a 
partner  so  acting  fraudulently.  ^^  The  same  will  be  true 
in  the  case  of  a  partnership  conducting  the  business  of  a 
common  carrier,  where  goods  are  lost  by  one  of  the  part- 
ners, after  their  delivery  to  the  partnership  and  before  they 
could  deliver  same  to  the  consignee.  ^'^  A  partnership  con- 
ducting a  publishing  business  will  be  held  liable  for  a  libel 

"Compare  Manf.    &    Mech.    Bank   v.  "Stone  v.  Marsh,  6  B.  &  C.  551. 

Gore  &  Grafton,  15  Mass.  75,  with  ="  Nicoll  v.  Glennie,  I.  M.  &  S.  688. 

Boardman  v.  Gore,  id.  331.  •*  Mitchell  v.  Tarbutt,  5  T.  R.  649. 
"Rapp  v.  Latham,  2  B.  &  Aid,  795.  " 
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printed  by  one  of  the  pairtners  in  the  publication  of  the 
firm.''' 

All  the  members  of  a  partnership  are  liable  for  the  tort 
of  an  agent,  although  that  agent  was  appointed  by  one 
partner  only,  provided  that  partner  had  the  authority  to 
make  the  appointment.  '*  The  refusal  by  one  partner  to 
surrender  goods  of  another  held  by  the  nartnership  is  a 
conversion  by  the  firm,  which  will  sustain  an  action  in 
trover  by  the  owner  of  the  goods.  '^ 

But  even  if  a  tort  is  committed  by  a  partner  in  the 
performance  of  the  partnership  business,  it  might,  from  its 
nature,  or  from  attendant  circumstances,  be  shown  to  be 
only  the  personal  act  of  the  offending  individual.  For  ex- 
ample: If  two  physicians  were  in  partnership  and  one  in- 
tentionally maltreated  a  patient;  the  individual  guilty  of 
the  maltreatment,  and  not  the  partnership  would  be  liable 
therefor. 

It  must  be  remembered  in  this  connection  that ,  al- 
though all  the  partners  of  a  firm  may  be  liable  for  a  tort 
committed  by  a  single  partner  and  all  may  be  sued  jointly 
therefor,  they  may  also  be  sued  severally  if  the  injured 
party  so  elects,  for  in  law  all  torts,  however  joint  in  their 
commission,  and  whether  constructive  or  actual,  are  sev- 
eral, rendering  each  participant  therein  personally  and 
fully  responsible  to  the  one  injured  thereby.  It  is  there- 
fore, no  answer  for  a  defendant  sued  in  tort  to  say  that 
others  were  guilty  with  him. 

"Rex  V.  Topham,  4  T.  R.  126.  ^' Holbrook  v.  Wight.  24  Wend.  169. 

"Locke  V.  Stearns,  1  Met.  560. 


QUIZZER 

NATURE,    KINDS    AND    REQUISITES. 

1-  §1.    What  is  the  origin  of  the  general  law  of  part- 

nership ? 

2-  Of  what  is  the  law-merchant  constituted? 

3-  At  what  period  in  history  did  commercial  part- 

nerships appear? 

4-  What  system  of  law,  if  any,  may  be  deemed  simi- 

lar to  the  present  law  of  partnership  ? 
5^  To  what  extent  is  the  common  law  applicable  in 

determining  questions  of  partnership  law? 
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6-  Of  what  assistance  are  these  earlier  systems  in 

furnishing  analogies  ? 

7-  §2.    Define  a  partnership. 

8-  To  what  other  branches  of  the  law,  has  partner- 

ship been  compared? 

9-  How  far  is  the  analogy  complete? 

10-  §3.     State  generally  the  provisions  of  the  ''Companies 

Act"  of  England. 

11-  (a)     To  what  system  existing  in  this  country  may  this 

act  be  compared? 

12-  What  restriction  is  placed  upon  the  number  who 

may  associate  themselves  in  a  partnership  in 
this  country? 

13-  State  the  general  rule  as  to  personal  competency. 

14-  Is  this  rule  as  to  competency  peculiar  to  the  law 

of  partnership? 

15-  (b)     Distinguish  between  the  promise  of  an  infant  for 

necessaries  and  that  made  by  him  in  business 
matters. 

16-  What  is  the  general  rule  with  reference  to  the 

power  of  an  infant  to  enter  into  a  contract  of 
partnership  ? 

17-  Is  the  father  of  an  infant  made  a  partner  by  fur- 

nishing capital  for  his  son  in  his  partnership 
relations? 

18-  How  may  a  father  become  a  partner  by  so  fur- 

nishing capital? 

19-  If  an  infant  seeks  to  avoid  his  contract  of  part- 

nership upon  attaining  majority,  can  he  re- 
cover money  paid  him  in  the  conduct  of  the 
partnership  affairs? 

20-  (c)     At  common  law  what  was  the  power  of  a  married 

woman  with  reference  to  partnership  agree- 
ments ? 

21-  What  is  the  general  tendency  of  the  American 

statutes? 

22-  To  what  extent  is  the  property  of  a  married  wom- 

an capable  of  being  made  the  basis  of  a  part 
nership  ? 

23-  (d)     To  what  extent  is  an  alien  friend  restricted  in  the 

making  of  partnership  contracts? 
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24-  How  may  an  alien  partner  legally  undertake  as 

such  the  handling  of  real  estate  ? 

25-  Is  the  rule  the  same  with  reference  to    alien 

enemies  ? 

26-  What  is  the  basis  of  the  distinction? 

27-  Does  this  rule  restrict  a  partnership  composed  of 

aliens  from  maintaining  an  agency  in    this 
country? 

28-  (e)     What  is  the  general  rule  with  reference  to  the 

ability  of  insane  persons  to  enter  into  a  part- 
nership contract? 

29-  What  degree  of  incapacity  is  necessary  to  render 

such  agreements  invalid? 

30-  What  is  the  rule  with  reference  to  persons  under 

guardianship? 

31-  (f )     What  is  the  rule,  strictly  speaking,  as  regards  the 

powers  of  corporations  to  enter  into  partner- 
ship agreements? 

32-  Under  what  circumstances  may  a  corporation  be- 

come a  partner? 

33-  §4.    What  is  meant  by  a  general  partnership  ? 

34-  (a)     What  is  meant  by  a  universal  partnership? 

35-  Can  a  public  officer  eiiter  into  a  partnership  for 

the  purpose  of  carrying  on  the  duties  of  his 
office? 

36-  Upon  what  principle  does  this  restriction  rest? 

37-  (b)      What  is  meant  by  a  special  partnership? 

38-  §5.     Define  an  ostensible  partner. 

39-  (a)     How  may  a  person  be  made  an  ostensible  part- 

ner? 

40-  Is  a  partner  designated  by  the  word  ''Co.'*  an 

ostensible  partner? 

41-  Can  a  dormant  partner  become  ostensible  as  to 

a  single  third  person,  without  becoming  so  gen- 
erally? 
42- (b)       Define  a  secret  partner. 

43-  What  is  meant  by  a  silent  partner? 

44-  Is  a  partner  silent  regardless  of  the  fact  that  he 

is  known  as  a  partner? 

45-  Distinguish  between  a  secret  and  a  silent  part- 

ner. 
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46-  What  is  meant  by  a  dormant  partner'? 

47-  What  is  the  important  distinction  between  a  dor- 

mant partner  and  a  secret  and  silent  partner? 

48-  What  is  the  basis  of  determining  the  liability  of 

a  person  as  a  partner? 

49-  What  is  the  effect  upon  a  suit  brought  against  a 
.^  firm,  where  one  partner  is  secret  or  silent,  but 

afterwards  becomes  known? 
50- (c)        What  is  meant  by  a  nominal  partner? 

Distinguish  between  a  nominal  and  an  ostensible 
partner.  ^ 

51-  What  is  the  basis  of  liability  with  respect  to  third 

persons  ? 

52-  Under  what  circumstances  may  a  person  not  in 

fact  a  partner  become  liable  as  one  ? 
53-§6.      What  is  the  basis  of  all  partnerships? 

54-  Is  this  true  of  all  partnerships  with  respect  to 

both  profits  and  losses? 

55-  In  order  to  constitute  a  partnership  must  its 

transactions  cover  the  whole  of  a  particular 
kind  of  business? 

56-  May  an  acknowledged  partnership  enter  into  an 

agreement  with  a  third  person  with  reference 
to  a  single  transaction? 

57-  In  such  case  does  the  third  person  become  a  part- 

ner of  the  acknowledged  partnership? 

58-  Can  a  person  be  a  partner  in  several  partner- 

ships? 

59-  To  what  extent  are  several  firms  restricted  where 

one  person  is  a  member  of  all? 

60-  Generally  speaking,  what  are  the  essentials  ne- 

cessary to  constitute  persons  partners? 

61-  §7.     Is  there  more  than  one  ground  upon  which  a  per- 
(a)         son  can  be  charged  as  a  partner? 

62-  .      Are  the  same  rules  of  law  applicable  in  the  case 

of  a  secret  or  silent  partner,  as  in  the  case  of 
a  nominal  or  ostensible  partner? 

63-  What  is  the  basis  of  the  application  of  the  prin- 

ciple? 

64-  To  what  extent  do  the  articles  of  co-partnership 

govern  in  the  determination  of  liability? 
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65-  What  is  meant  by  the  general  power  of  a  part- 

ner? 

66-  Distinguish  between  the  liability  of  a  dormant 

and  an  ostensible  partner? 

67-  Upon  what  is  the  distinction  between  dormant 

and  ostensible  partners  sought  to  be  based? 

68-  Can  a  secret  partner  avoid  liability  by  showing 

that  by  the  law  of  the  place  where  the  agree- 
ment of  partnership  was  made  it  is  void? 

69-  What  is  the  rule  where  the  name  of  a  firm  con- 

sists only  of  that  of  an  individual? 

70-  Is  the  rule  the  same  regardless  of  any  statement 

of  the  party  apparently  conducting  the  busi- 
ness solely? 

71-  Is  the  rule  the  same  in  the  case  of  a  member  of 

a  partnership  who  transacts  business  upon  the 
credit  of  the  firm,  but  really  for  his  own  bene- 
fit? 

72-  Is  the  rule  with  reference  to  dormant  partners 

at  all  restricted? 

73-  What  rule  obtains  where  a  person  not  a  partner 

allows  his  name  to  be  used  as  a  basis  of  credit? 

74-  To  what  extent  is  he  held  as  a  partner  under  such 

circumstances  ? 

75-  According  to  the  earlier  cases  what  was  neces- 

sary to  constitute  a  person  a  partner? 

76-  State  the  two  grounds  for  establishing  liability 

as  a  partner. 
77- (b)       What  is  the  extent  of  partnership  liability  for  a 
tort  committed  by  one  member  thereof,  if  com- 
mitted in  the  course  of  the  partnership  busi- 
ness? 

78-  Under  what  circumstances   does   this   principle 

usually  arise? 

79-  Will  the  fact  that  money  procured  by  the  fraud 

of  one  partner  becomes  partnership  funds  ren- 
der the  other  partners  liable? 

80-  What  is  necessary  to  be  established  in  such  case 

to  fix  liability  upon  all  the  partners  ? 

81-  In  the  case  of  money  stolen  by  one  partner  and 

applied  to  partnership  funds  will  the  remain- 
ing partners  be  liable  in  tort? 


DEPARTMENT  OF  LAW  19 

82-  Would  the  rule  be  the  same  where  the  partner- 

ship was  for  the  purpose  of  receiving  property 
upon  deposit,  and  one  partner  steals  from  the 
goods  so  deposited? 

83-  What  is  the  rule  with  reference  to  trustees,  where 

one  of  their  number  commits  a  tort? 

84-  Where  goods  are  pledged  by  one  of  a  partnership 

to  whom  goods  are  consigned  for  sale,  what  is 
the  basis  of  liability'? 

85-  Is  the  rule  the  same  in  the  case  of  a  partnership 

formed  for  the  purpose  of  performing  the  du- 
ties of  a  common  carrier? 

86-  Will  a  libel  published  by  one  member  of  a  pub- 

lishing firm  render  the  other  partners  liable  ? 

87-  What  is  the  rule  with  reference  to  the  liability  of 

of  a  partnership  for  the  tort  of  an  agent  ? 

88-  Can  trover  be  maintained  against  a  firm  for  the 

conversion  of  one  of  its  members? 

89-  Can  a  tort  under  any  circumstances,  when  com- 

mitted by  one  partner  in  the  performance  of 
partnership  business,  be  shown  to  be  a  several 
act? 

90-  What  is  the  general  rule  with  reference  to  the 

joint  and  several  liability  of  partners  for  the 
commission  of  a  tort  either  jointly  or  severally. 

91-  In  case  of  suit  brought  against  one  partner  for  the 

commission  of  a  tort,  may  he  defend  upon  the 
groimd  that  others  are  jointly  liable  with  him? 


1  r?"^ 
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LESSON  27.- 


CHAPTER  n. 


RIGHTS,  DUTIES  AND  REMEDIES  OF  PARTNERS   BETWE3BN 
THEMSELVES 

§8.  The  Right  of  Selection. 
9.  The  Right  of  Assignment. 

10.  General  Power  of  a  Partner. 

(a)  Basis  of  the  Power. 

(b)  Extent  of  the  Power. 

(c)  Power  to  Affix  a  Seal. 

(d)  Represencittions    and    Admissions  by  One  Partner. 

(e)  Power  of  One  Partner  to  Vary  Firm's  Business. 

11.  Negotiable  Paper. 

12.  Articles  and  Incidents  of  Co-partnership. 

13.  Nature  of  Rights  in  Partnership  Property. 

14.  Remedies. 

(a)  In  General. 

(b)  At  Law. 

(c)  In  Equity. 

§8.  The  Right  of  Selection. — Every  partnership  must 
of  necessity  be  voluntary,  a  result  of  the  wish  and  choice 
of  those  who  enter  into  it.  Under  the  Roman  law  this 
principle  was  carried  to  the  extent  that  a  stipulation  that 
the  heirs  or  executors  should  succeed  to  the  relation  of  a 
deceased  partner  was  deemed  void.  The  American  and 
English  rule  is  otherwise,  and  it  is  often  stipulated  in  part- 
nership agreements  that  upon  the  decease  of  a  partner  some 
designated  person  shall  succeed  him  in  this  relation.  No 
one  of  the  many  rights  of  a  partner  is  more  certain  than 
this  right  of  selection  of  a  partner  and  whatever  rights  a 
partner  may  have  of  assigning,  or  otherwise  disposing  of, 
his  interest  in  partnership  stock  or  profits,  his  character  or 
relation  of  partner  cannot  be  assigned  by  him.  ^ 

A  bequest  of  one's  interest  as  a  partner  wiU  not  result 
in  making  the  legatee  a  partner  of  the  surviving  member 
of  the  partnership  concerned,  even  though  the  bequest  be 
made  for  this  express  purpose.  Nor  are  the  executors  of 
a  deceased  partner,  nor  the  assignees  of  a  partner,  who  is 
individually  bankrupt,  partners  with  the  other  members 
of  the  original  firm,  ^  unless  accepted  and  treated  as  such 
by  such  other  members;  in  which  event  this  would  mean  a 
new  contract  of  partnership. 

'■  Kingman  v.  Spurr,  7  Pick.  235.  =■  Kingman  v.  Spurr,  7  Pick.  SX. 
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§9. — The  Right  of  Assignment. — With  the  exception 
of  the  real  estate  of  a  partnership,  the  right  of  a  partner 
to  sell,  assign,  or  otherwise  dispose  of  his  interest  in  the 
partnership  property  is  unquestioned  and  absolute.  ^  This 
rule  is  the  same  whether  the  partnership  be  general  or 
special  in  its  natiu-e. 

Nothing  is  to  be  considered  the  share  of  any  one  part- 
ner but  his  proportion  of  the  residue  on  the  balancing  of 
the  partnership  accounts.  It  follows,  therefore,  that  a 
partner  who  sells  and  assigns  to  another  "all  his  interest 
in  and  to  the  property,  goods,  wares,  and  merchandise,  and 
debts  belonging  to  the  firm,''  does  not  by  so  doing  pass  a 
debt  owed  by  himself  to  the  firm,  his  interest  therein  being 
in  only  what  remained  over  and  above  the  amount  of  his  in- 
debtedness to  the  firm.  ^ 

No  partner  owns  absolutely  any  part  of  the  property. 
He  has  his  interest  in  the  whole,  which  is  a  qualified  owner- 
ship therein,  subject  to  the  like  ownership  of  the  other 
partners,  and  this  interest  can  be  assigned.  No  one  part- 
ner, however,  can  relieve  the  partnership  property  of  the 
encumbrance  of  the  ownership  of  the  others  without  their 
consent.  It  may  be  noted  here,  that  while  partners  may 
own  or  rather  have  an  interest  in  the  partnership  property 
in  whatever  proportions  they  may  determine  between  them- 
selves, they  are  presumed,  in  the  absence  of  evidence  to 
the  contrary  to  have  equal  interests.  ^ 

This  power  of  sale  or  assignment  is  subject  to  some 
qualifications.  While  a  partner  cannot  make  his  trans- 
feree a  partner  in  his  place,  without  the  consent  of  the  other 
partners,  yet  if  he  can  transfer  his  interest  at  all  he  must 
be  able  to  give  to  the  transferee  some  of  his  powers  as  a 
partner,  in  order  that  the  transfer  may  be  made  available. 
In  short,  he  must  give  to  his  transferee  the  power  of  re- 
quiring an  accounting  and  settlement  of  the  partnership,  or, 
if  not  that,  then  some  just  and  adequate  ascertainment  and 
setting  off  in  severalty  of  his  share.  For  this  purpose  if 
legal  action  becomes  necessary  the  transferee  must  go  into 
equity.  It  may  be  stated  as  a  general  rule  that  no  partner 
has  a  right  to  transfer  the  whole  of  his  interest  to  a 

•Coles  V.  Coles,  15  Johns.  159.  'Moore  v.  Bare,  11  Iowa,  198. 

*  Van  Scoter  v.  Yefferts.  11  Barb.  140. 
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stranger,  unless  he  has  a  right  to  dissolve  the  partnership, 
for,  as  will  be  seen  later,  such  a  transfer  effects  a  dissolu- 
tion of  the  partnership. 

§10. — General  Power  of  a  Partner. — (a)  Basis  of 
the  Power. — It  may  be  stated  as  a  general  rule  that  part- 
ners are  bound  by  what  is  done  by  one  another  in  the 
course  of  the  partnership  business.  Their  liability  under 
partnership  contracts  is  commensurate  and  coextensive 
with  their  partnership  rights.  Although  the  general  rule 
of  law  is  that  no  one  is  liable  upon  a  contract  except  those 
who  are  privy  to  it,  yet  this  is  not  contravened  by  the  con- 
tractual liability  of  partners,  as  they  are  regarded  as  being 
virtually  present  at  and  sanctioning  the  proceedings  which 
such  partner  singly  enters  into  on  behalf  of  the  partner- 
ship and  in  the  due  course  of  its  trading,  because  each  part- 
ner is  by  law  vested  with  a  power  enabling  him  to  act  at 
once  as  principal  in  partnership  matters  and  as  the  au- 
thorized agent  of  his  co-partners. 

In  short,  one  partner,  by  virtue  of  that  relation,  is  con- 
stituted a  general  agent  for  the  others,  as  to  all  matters 
within  the  scope  of  the  partnership  dealings,  and  has  com- 
municated to  him,  by  virtue  of  that  relation,  all  authority 
necessary  for  carrying  on  the  partnership,  and  all  such  as  is 
usually  exercised  by  partners  in  the  business  in  which 
they  are  engaged.  ^ 

A  partner — certainly  the  acting  partner — ^has  as  be- 
fore remarked,  power  to  transact  the  whole  business  of 
the  firm,  whatever  that  may  be,  and  consequently  to  bind 
his  partners  in  such  transactions  as  entirely  as  himself. 
This  is  a  general  power,  essential  to  the  well-conducting 
of  business,  which  is  implied  in  the  existence  of  a  partner- 
ship. When,  then,  a  partnership  is  formed  for  a  particular 
purpose  it  is  understood  to  be  in  itself  a  grant  of  power  to 
the  active  members  of  the  company  to  transact  its  business 
in  the  usual  way,  and  to  legally  bind  all  the  partners  there- 
by. If  that  business  be  to  buy  and  sell,  then  the  individual 
partner  buys  and  sells  for  the  company,  and  every  person 
with  whom  he  trades  in  the  way  of  its  business  has  a  right 
to  consider  him  as  the  company,  whoever  may  in  fact  com- 
pose it.    It  is  usual  to  buy  and  sell  on  credit;  and  if  it  be 

•  Hawkins  v.  Bourne,  8  M.  &  W.  703. 
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so,  in  the  business  conducted  by  any  particular  partnership, 
the  partner  who  purchases  on  credit,  in  the  name  and  in  be- 
half of  the  firm,  thereby  binds  the  firm.  This  is  a  general 
authority  held  out  to  the  world,  by  the  partnership  itself, 
to  which  the  world  has  a  right  to  implicitly  trust. '  The 
authority  of  a  partner  is,  it  may  readily  be  seen,  much  more 
extensive  than  that  of  a  mere  agent.  ^ 

(b)  Extent  of  the  Power. — The  power  of  every  part- 
ner may  be  qualified  not  only  by  the  articles  of  copartner- 
ship, but  by  the  nature  and  limitations  of  their  transac- 
tions, or  the  general  usage  of  the  merchants,  or  the  special 
usage  of  persons  engaged  in  that  business,  or  even  of  that 
very  firm.  For  out  of  all  these  sources  may  arise  what  may 
be  called  implied  stipulations  with  each  other. 

While  every  partner  has  an  implied  authority  to  bor- 
row money  generally,  for  the  firm  needs,  he  is  not  thereby 
necessarily  empowered  to  bind  the  firm  by  a  loan  of  money 
for  the  purpose  of  increasing  the  fixed  capital  of  the  con- 
cern. ®  So,  notwithstanding  the  power  of  disposal  which 
each  partner  possesses  with  respect  to  the  joint  property, 
he  cannot  give  it  away.  ^^  One  partner  may  also  bind  the 
firm  by  effecting  insurance  upon  the  joint  property.  But 
a  mere  part  owner  of  property  has  no  such  implied  au- 
thority. " 

(c)  Power  to  Afl&x  a  Seal. — The  contracts  of  a  firm 
should  be  unsealed,  for  no  partnership,  as  such,  has  a  seal 
and  no  partner  can  affix  the  seals  of  his  co-partners  without 
express  authority  from  them.  But  though  onepartner,  by  the 
execution  for  his  co-partners  and  himself  of  a  sealed  instru- 
ment, cannot  bind  them  thereto,  yet  he  thereby  binds  him- 
self. This  rule  is  one  derived  from  the  law  of  agency,  which 
regards  each  partner,  not  as  standing  for  and  representing 
the  partnership  as  a  distinct  identity,  but  as  the  agent  for 
all  the  partners,  individually  in  their  partnership  interests, 
and  consequently  as  always  making  himself  liable,  when, 
from  want  of  sufficient  authority,  he  fails  to  bind  those  for 
whom  he  assumes  to  act.  ^^  For  example:  If  only  one  of 
three  partners  executes  a  deed  of  assignment  of  all  the  per- 

'  Winship  v.  Bank  of  U.  S.,  5  Pet.  561.      "Daniel  v.  Daniel.  9  B.  Mon.  195. 
•Greeley  v.  Wyeth,  10  N.  H.  16.  "Hooper  v.  Lusby,  4  Camp.  66. 

•Fisher  v.  Taylor,  2  Hare,  218.  "Elliot  v.  Davis,  2  Bos.  &  P.  338. 
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sonal  property  of  the  partnership,  to  trustees  for  the  bene- 
fit of  the  partnership  creditors,  such  a  deed  will  convey  only 
the  share  of  the  executing  partner,  and  not  the  shares  of 
the  others.  "  But  if  one  partner  executes  a  sealed  instru- 
ment for  himself  and  his  partners,  and  suit  is  brought 
against  all,  there  can  be  no  recovery  in  that  suit  except 
against  the  executing  partner.  ^^  One  partner  may,  however, 
execute  a  valid  deed  on  behalf  of  his  firm,  if  his  co-partners 
are  present  and  consent  to  his  act;  for  in  such  case  the  act 
of  the  executing  partner  is  considered  the  act  of  all.  " 

A  prior  parol  authority,  or  a  subsequent  parol  ratifi- 
cation, of  a  partnership  deed  executed  by  one  partner,  will 
make  such  deed  binding  upon  his  co-partners,  when  the  act 
in  question  would  have  been  valid  if  no  seal  had  been  used.  ^® 

(d)  Representations  and  Admissions  by  One  Partner. 
— There  seems  to  be  some  conflict  of  opinion  as  to  whether 
the  admissions,  acknowledgments  and  representations  of 
one  partner,  after  the  partnership  dissolution,  respecting 
partnership  transactions  which  continued  during  the  life 
of  the  firm,  are  competent  evidence  upon  which  the  other 
partners  may  be  charged.  The  general  view  taken  of  the 
question,  is,  that,  after  dissolution  of  a  firm,  the  partners 
still  being  jointly  liable  for  the  partnership  debts  as  well 
as  jointly  entitled  to  the  partnership  credits,  they  may  be 
regarded  as  holding  the  relations  and  possessing  the  rights 
of  all  joint  contractors.  According  to  the  dicta  of  Lord 
Mansfield,  in  an  early  English  case.  ^"^  which  has  been  great- 
ly relied  upon  in  later  decisions,  "payment  by  one  of  sev- 
eral joint  contractors  is  payment  for  all;  the  one  acting, 
virtually,  as  agent  for  the  rest;  and  in  the  same  manner, 
an  admission  by  one  is  an  admission  by  all."  This  state- 
ment has  resulted  in  the  doctrine  that  when  a  partnership 
is  dissolved,  the  dissolution  takes  effect  only  as  to  things 
future,  not  as  to  things  past,  and  that  respecting  the  latter 
each  partner  may  charge  his  co-partners  by  his  acts  or 
declarations, — although  such  evidence  is  not  conclusive. 

The  rule  in  some  of  the  American  states  is  different. 
In  New  York  it  has  been  definitely  settled  that  the  author- 
ity of  partners  to  bind  each  other  by  any  undertaking  or 

"  Bowker  v.  Burdekin,  11  M.  &  W       "  M'Arthur  v.  Ladd,  5  Ohio,  514. 
128.  "  Worrall  v.  Munn,  1  Selden  221. 

»*Hart  V.  Withers,  1  Pa.  St.  285.  "Whitcomb  v.  Whiting,  Doug.  652. 
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admission,  even  though  it  relate  to  partnership  transac- 
tions, ceases  with  the  partnership.  ^* 

As  to  the  representations  or  misrepresentations  of  a 
partner,  it  may  be  stated  as  a  general  rule,  that  they  are 
binding  upon  the  firm  if  made  in  the  course  of  its  ordinary 
business,  and  relate  to,  and  are  material  to,  the  transac- 
tions of  the  business  of  the  firm. 

(e)  Power  of  One  Partner  to  Vary  Firm's  Business. 
— It  has  already  been  stated  that  the  power  of  each  partner 
grows  out  of  the  business  of  the  firm,  and  must  be  measured 
by  such  business.  This  results  in  the  general  rule  that  the 
business  of  a  partnership  is  not  to  be  substantially  varied 
without  the  consent  of  the  other  co-partners.  Any  attempted 
variation  in  the  business  of  the  firm,  undertaken  by  one 
partner  and  resulting  unprofitably,  may  be  disaffirmed  by 
the  other  partners  and  the  entire  loss  in  the  ventui'e  placed 
upon  the  one  partner  who  undertook  the  varied  business. 
As  to  third  persons  dealing  with  one  partner  in  a  business, 
outside  of  the  firm's  general  business  transactions,  the  rule 
depends  upon  whether  such  third  person  was  in  a  position 
to  know  the  nature  of  the  business  within  the  scope  of  the 
partnership. 

In  this  respect,  as  already  noted,  the  nature  of  the  par- 
ticular business  of  a  firm  is  generally  notice  to  the  world 
of  the  limitations  thereby  put  upon  the  power  of  each  part- 
ner to  obligate  the  firm,  and  consequently  that  persons 
dealing  with  a  partner  in  matters  beyond  the  scope  of  that 
particular  business  cannot  charge  the  partnership  thereon, 
without  proof  that  the  partner  with  whom  they  have  had 
such  dealings  was  possessed  of  special  authority  therefor 
from  the  other  partners.  The  rule  is  otherwise  where  the 
third  person  had  no  knowledge,  and  was  without  sufficient 
means  of  ascertaining  the  limitations  of  the  business  of  the 
firm.  In  such  case  he  can  hold  the  firm,  and  upon  the  same 
ground  that  he  would  be  unaffected  by  any  private  stipu- 
lations in  the  articles  of  co-partnership.  ^^ 

§11.  Negotiable  Paper. — By  the  custom  of  England, 
when  there  are  two  joint  traders,  and  one  accepts  for  him- 
self and  his  partner,  a  bill  of  exchange  drawn  upon  both, 

"Van  Keuren  v.  Parmlee,  2   Comst.      "  Barnley  v.  Rice,  18  Tex.  481. 
530. 
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it  binds  both  if  it  concerns  the  business  in  which  they  are 
engaged.  ^^  The  same  doctrine  has  also  been  applied  both 
to  the  making  and  to  the  indorsement  of  partnership  bills  of 
exchange  and  promissory  notes,  both  in  law  and  in  equity. 

The  power  of  one  partner  to  sign  the  name  of  the  firm 
to  negotiable  paper  is  so  universally  implied  from  the  very 
existence  of  the  partnership,  that  stipulations  among  the 
partners  that  one  or  more  of  them  shall  not  have  this  right, 
will  not  affect  third  parties,  unless  made  known  to  them. 
This  rule  is  the  same  whether  all  the  partners  are  known, 
or  whether  some  of  them  are  unknown  or  are  dormant.  ^^ 
Should  a  bill  of  exchange  be  drawn  on  a  member  of  a  firm 
individually,  who  in  accepting  it  uses  the  firm  name,  it  will 
nevertheless  be  his  individual  acceptance,  and  the  firm  will 
not  be  liable.  ^^ 

Care  must  be  taken  not  to  confound  a  bill  drawn 
against  two  or  more  persons  jointly,  who  are  not  co-part- 
ners, and  one  drawn  against  a  firm.  In  the  former  instance, 
only  those  persons  accepting  the  bill  will  be  bound;  ^^  in 
the  latter  case  one  partner  may  accept  for  the  firm  and  the 
firm  will  be  liable. 

Where  a  note  is  signed  by  two  or  more  makers  it  may 
be  either  joint  or  several,  according  to  whether  it  reads, 
"We  promise,"  in  which  case  it  is  joint  only,  or  whether  it 
reads,  "I  promise,"  or  "We  jointly  and  severally  promise," 
in  which  instances  it  is  both  joint  and  several.  But  where 
a  note  is  signed  by  a  firm  it  is  both  joint  and  several  as  to 
the  members  of  the  firm.  This  means  that  the  parties  in 
the  first  instance  are  liable  jointly  and  severally,  and  in  the 
case  of  a  firm  it  makes  no  difference  whether  the  paper 
reads  "I"  or  "We"  promise. 

§12.  Articles  and  Incidents  of  Co-Partnership. — ^With 
reference  to  the  articles  of  co-partnership  two  important 
principles  are  to  be  kept  in  mind:  First,  that  the  law  per- 
mits partners  to  enter  into  any  contract  or  engagement  be- 
tween themselves  which  is  not  void  as  against  statutory 
provisions  and  public  policy;  Secondly,  that  these  special 

»Pickney  v.  Hall,  1  Salk.  126;  I  Ld.  Brown,  16  Wend.  505. 

Raym.  175.  ==■  Nichols  v.  Diamond,  24  Eng.  Law  & 

«Winship    v.    Bank    of    the     United  Eq.   403. 

States,  5  Pet.  529;  Walden  v.  Sher-  »  Smith  v.  Milton,  133  Mass.  371. 

burne,  15  John.  409;  Whitaker  v. 
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engagements  or  contracts  are  not  binding  upon  third  par- 
ties without  notice,  and  who  therefore  enter  into  business 
relations  with  the  firm  not  possessed  of  such  knowledge. 

As  before  intimated,  every  person  is  presumed  to  know 
the  general  rules  of  law,  including  the  special  rules  of  part- 
nership, and  ignorance  of  these  rules  is  no  defence  in  mat- 
ters where  they  are  involved.  But  a  knowledge  of  the  secret, 
unknown  and  unusual  rules  and  provisions  of  a  partner- 
ship agreement,  it  is  impossible  to  charge  third  persons 
with ;  therefore  such  persons  are  not  affected  by  them  until 
actually  brought  to  their  attention. 

/^  In  the  absence  of  written  partnership  articles  the  law 
will  create  articles  in  accord  with  the  general  rules  of  part- 
nership law.  And  so  far  as  the  general  rules  of  partner- 
ship law  are  set  forth  in  written  articles  of  partnership, 
where  they  exist,  they  will  be  considered  as  surplusage,  ex- 
cept that  when  a  question  arises  as  to  the  bearing,  applica- 
tion or  effect  of  these  general  legal  rules,  the  intention  of 
the  parties  with  respect  thereto  will  be  sought  to  be  ascer- 
tained from  the  articles  as  they  have  expressed  it 
therein. 

/^  Partners,  if  the}^  so  elect,  may  at  any  time  during  the 
term  of  the  partnership,  come  to  a  new  agreement  with 
respect  to  the  conduct  of  the  business  of  the  firm.  Any 
addition  or  alterations  in  articles  of  co-partnership  is 
therefore  permissible,  provided  such  additions  or  altera- 
tions are  made  with  the  unanimous  consent  of  all  the 
partners. 

Where  a  partnership  is  for  a  limited  time,  and  upon 
the  expiration  of  the  period  the  firm  is  continued  without 
the  formalities  of  a  renewal  of  the  articles  of  co-partner- 
ship, it  will  be  presumed  that  the  old  articles  are  still  in 
force, — but  this  is  a  matter  of  evidence.  ^* 

In  the  case  of  financial  advances  made  to  a  partner,  or 
where  a  partner  is  permitted  to  take  money  from  the  firm 
as  a  personal  loan,  no  express  terms  concerning  same  being 
agreed  upon,  his  profits  in  the  business  become  answerable 
for  the  repayment  of  the  money  thus  obtained.  If  these 
profits  are  insufficient  to  cover  the  amount  due,  his  share 
of  the  stock  of  the  partnership  is  then  taken  to  discharge 

»*  United  States  v.   Binney.   5   Mason     176,185. 
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the  balance;  and  if  both  his  profits  and  his  interest  in  the 
firm's  property  are  insufficient,  he  assumes  the  position  of 
a  personal  debtor  for  whatever  remains  of  the  money  ad- 
vanced or  the  amount  loaned  him.  ^^ 

Where  there  are  no  covenants  in  a  partnership  agree- 
ment with  reference  to  the  matter,  a  partner  may  engage 
in  as  many  other  partnerships  as  he  may  see  fit,  providing, 
always,  that  such  outside  affiliations  shall  not  be  of  such 
a  nature  as  to  interfere  with  the  general  law  of  partner- 
ship,/which  requires  of  each  partner  that  he  devote  his 
time  and  care  to  the  affairs  of  the  firm  as  agreed  between 
the  partners  he  must  do,  and  that  he  refrain  from  any  con- 
nections of  a  business  nature  on  his  own  account  which  can 
interfere  with  his  duty  to  the  firm.\ 

§13.    Nature  of  Rights  in  Partnership  Property. — The 

question  as  to  when  goods  purchased  by  one  partner  be- 
come the  property  of  the  partnership^^depends  in  a  great 
measure  upon  the  answer  to  the  question  whether,  at  the 
time  of  their  purchase,  the  partnership  was  actually  in 
being  and  capable  of  owning  property,  or  whether  it  was 
only  agreed  upon  and  dependent  for  its  actual  existence 
upon  the  happening  of  some  future  event.^  If  sold  to  a  part- 
ner of  a  firm,  acting  for  the  firm,  it  is,  of  course,  partner- 
ship property  as  soon  as  the  sale  is  complete ;  for  by  the  sale 
it  passes  from  the  seller  to  the  buyer,  and  there  is  no  other 
buyer  than  the  firm.  But  if  goods  are  sold  and  delivered 
to  one  partner,  without  any  knowledge  on  the  part  of  the 
seller  that  the  piu-chaser  buys  for  the  firm,  and  without  any 
act  of  his  indicating  that  he  so  buys,  and  the  firm  becomes 
insolvent  before  the  goods  are  actually  mingled  with  the 
partnership  goods,  the  question  may  arise  whether  the 
partnership  creditors,  or  the  creditors  of  that  individual 
partner,  take  the  goods.  In  such  cases  the  question  of  own,- 
ership  must  be  determined  from  all  the  circumstances  of  the 
transaction. 

Partners  may  agree  to  own  the  stock,  as  they  share  the 
profits,  in  any  proportion  they  please.  In  the  absence  of 
such  an  agreement,  however,  the  law  presumes  that  they 
are  equal  partners  in  the  property  of  the  firm,  as  it,  under 

=^' Crawshay  v.  Collins,  2  Russ.  325. 
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like  circumstances,  presumes,  that  they  are  equal  sharers 
of  the  firm  profits.  But  this  is  only  a  presumption,  and 
may  in  both  instances  be  rebutted. 

z-^Tn  the  case  of  a  partnership  without  written  articles, 
the  ^ood-wni  s[irrviyes,  and  a  sale  of  it  cannot  be  compelled 
by  the  representatives  of  a  deceased  partner,  for  this  good- 
will is  the  right  of  the  surviving  partner  or  partners,  which 
the  law  gives  him  or  them  to  continue  the  business,  ^^y 
The  right  and  property  of  a  firm  to  deal  in  a  trade- 
name, are  the  same  as  that  of  an  individual.  With  refer- 
ence to  copjrrights  and  patent  rights  no  such  question  is 
raised.    Both  often  form  an  important  asset  of  the  firm. 

§14.  Remedies. — (a)  In  General. — ^As  a  general  rule 
the  law  will  not  take  cognizance  of  questions  which  relate 
to  the  partnership  affairs  between  living  partners.  The  rea- 
son for  this  attitude  on  the  part  of  the  courts  is  based  upon 
the  fact  that  the  balance  against  every  partner,  on  partner- 
ship account,  is,  like  every  other  debt  due  the  firm,  a  part 
of  the  stock  or  property  of  the  firm,  which  is  first  obligated 
for  the  debts  of  the  firm.  After  these  are  paid,  it  all  be- 
longs to  the  partners  severally  in  due  proportion  as  their 
interests  may  appear.  It  is  impossible,  therefore,  for  one 
partner  to  make  good  his  separate  claim  or  title  to  one  of 
these  debts  or  balances,  any  more  than  he  can  make  such 
claims  to  the  separate  debt  of  any  creditor  of  the  firm,  or 
to  a  severed  portion  of  the  firm's  merchandise.  In  fact 
there  is  no  separate  claim  until  an  adjustment  of  all  the 
claims;  therefore  there  is  no  ground  for  maintaining  suit 
or  an  action  at  law  thereon. 

(b)  At  Law. — From  the  foregoing  it  must  not  be 
assumed  that  one  partner  may  not  sue  another  on  any 
grounds.  In  any  matter  not  connected  with  the  partner- 
ship, a  partner  may  sue  his  partner  as  freely,  and  in  the 
same  way,  as  though  the  element  of  partnership  between 
them  was  not  present;  for  outside  the  scope  of  the  business 
in  which  they  are  associated  as  partners,  the  partnership 
does  not  exist.  The  common  law,  however,  cannot  under- 
take the  adjudication  of  questions  between  partners  con- 
cerning their  partnership  affairs,  for  it  has  no  methods  or 

"Hammond  v.  Douglas,  5  Ves.  539.        "  Penniman  v.  Munson,  26  Vt.  164, 
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processes  by  which  it  could  cause,  or  regulate,  or  recog- 
nize, the  account  and  adjustment  necessary  to  define  the 
personal  claim  of  each  partner.  ^* 

(c)  In  Equity. — ^In  equity,  however,  the  rule  is  dif- 
ferent. Equity  proceeds  substantially  upon  the  ground 
that  there  is,  in  fact,  in  each  partner  a  kind  of  latent  but 
vested  interest  in  his  share,  and  a  proportionate  claim 
against  every  partner  who  withholds  such  share,  and  that 
the  equity  process  of  account  and  adjustment  gives  that 
litigant  no  title,  but  merely  ascertains  and  declares  its  ex- 
tent and  measure. 

Equity  will  take  cognizance  of  suits  between  firms  hav- 
ing a  common  member,  for  in  such  case  the  action  at  law 
is  inadequate,  upon  the  ground  that  the  same  party  can- 
not be  both  plaintiff  and  defendant  of  record.  ^®  The  same 
is  true  in  suits  between  firms  after  the  death  of  a  common 
partner,  or  after  the  dissolution  of  a  partnership.  /This  rule 
is  based  upon  the  fact  that  a  party  who  cannot  contract 
with  himself  cannot  sue  himself,  and  that  consequently 
there  was  never  a  valid  contract  in  law  between  the  two 
firms  in  which  there  were  partners  in  common.  ^^J)  Subse- 
quent to  the  death  of  a  common  partner,  any  transaction  be- 
tween such  firms  would  be  an  adequate  foundation  for  an 
action  at  law.  ^^ 

It  is  impossible  to  do  more  here  than  to  merely  touch 
upon  the  equitable  remedies  afforded  in  questions  arising 
between  partners.  A  complete  discussion  of  the  subject  will 
be  given  under  the  title  '* Equity  Jurisprudence."  It  may 
be  stated,  however,  that  the  most  frequent  uses  of  actual 
resort  to  equity  are  for  a  dissolution;  or  for  a  sale  in  the 
course  of  a  settlement  at  law;  for  an  accounting,  either  gen- 
eral or  particular  or  some  specific  agreement;  for  contribu- 
tion; for  the  enforcements  of  rights,  given  either  by  law, 
or  by  agreement  of  the  partners;  for  a  remedy  for  a  wrong 
done  by  a  partner,  or  prevention  of  it  by  injunction  against 
him;  for  an  injunction  against  third  parties,  to  prevent 
them  aiding  a  partner  in  doing  a  wrong  to  the  partnership ; 
sometimes  for  specific  performance  of  an  agreement  to 
enter  into  a  partnership;  and,  in  general,  for  all  frauds  or 

"Richardson  v.  Bank  of  England,  4      ••Rose  v.  Poulton,  2  B.  &  Ad.  822. 

Myine  &  C.  171,  172.  «  Bosanquet  v.  Wray,  6  Taunt.  508. 

"Eastman  v.  Wright,  6  Pick.  320. 
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mistakes  of  fact,  or,  in  special  cases,  for  a  manager  or  re- 
ceiver of  the  business  or  of  the  property  of  the  partnership. 


CHAPTER  ni. 

REMEDIES  BY  PARTNERS  AGAINST  THIRD  PERSONS. 

§15.  For  Breach  of  Contract. 
16.  For  Torts. 

§15.  For  Breach  of  Contract. — The  general  rules  of 
law  applicable  to  the  right  of  one  individual  against  an- 
other, with  respect  to  a  remedy  for  the  breach  of  a  con- 
tract, apply,  with  few  exceptions,  to  the  remedies  given  a 
partnership  for  a  like  breach  of  contract.  One  of  these  ex- 
ceptions has  already  been  referred  to.  Reference  is  made 
to  the  fact  that  one  firm  cannot  base  an  action  upon  a  con- 
tract entered  into  with  another  firm,  if  both  firms  have  a 
common  partner.  Neither  can  a  firm  bring  action  against 
a  third  party  on  any  paper  or  other  indebtedness  which  has 
been  discharged  in  any  way  by  one  member  of  the  firm.  ^ 
But  as  the  authority  of  the  partner  to  release  another 
arises  only  from  the  partnership,  such  discharge  is  of 
course  limited  to  the  partnership  scope,  conducted  accord- 
ing to  the  ordinary  methods  of  the  business.  But  if  a  part- 
nership is  so  restricted  in  itself  bringing  an  action 
upon  such  an  instrument,  there  is  no  legal  prohibition 
against  the  firm  indorsing  the  paper  over  to  a  third  person, 
who  may  then  bring  an  action  upon  it  at  law.  ^ 

(All  persons  who  were  partners  at  the  time  that  a  debt 
was  contracted  to  the  firm,  are  those  to  whom  such  debt  is_ 
due,  and  they  should  join  in  any  action  for  its  recovery})^  No 
agreement  among  the  partners  can  alter  the  liability  or 
mode  of  liability  of  a  firm  debtor  without  his  assent.  Con- 
sequently, no  assignment  to  one  of  several  partners  of  a 
firm  will  give  to  such  partner  the  right  to  sue  upon  the  con- 
tract in  his  own  name,  without,  of  course,  the  assent  of  the 
debtor.  In  this  latter  instance,  the  contract  upon  which  the 
assignee  sues  is  a  new  contract,  the  consideration  of  which  is 
the  discharge  of  the  debtor  from  liability  to  the  firm. 

A  contract  with  a  firm  expires  with  the  dissolution  of 

'Wallis  V.  Wallace,  6  How.  Miss.  254.      'Gushing  v.  Marston,  12  Gush.  431. 
*  Davis  T.  Briggs,  39  Me.  304. 


32         AMERICAN  EXTENSION  UNIVERSITY 

the  firm,  or  with  any  change  in  its  general  membership. 
It  is  not  assignable  or  transferable  by  the  firm  to  one  of  its 
members,  or  to  a  stranger.  The  basis  of  this  rule  may  be 
found  in  the  fact  that  a  contract  with  a  firm  may  be  pre- 
sumed to  have  been  made  with  all  the  persons  composing 
it  and  on  the  basis  of  their  partnership,  for  it  is  impossible 
to  determine  that  the  bargain  was  made  upon  the  credit 
of  any  particular  member  or  members  of  the  firm  less  than 
all  of  them.  A  party  has  then  the  right  to  defend  an  ac- 
tion against  him  brought  by  a  part  only  of  a  co-partnership 
for  the  performance  of  his  contract  with  the  partnership, 
upon  the  ground  that  it  was  made  with  all,  and  because 
of  their  joint  connection,  and  therefore  that  all  should  join 
in  the  suit. 

(In  the  case  of  contracts  under  seal,  only  those  who  are 
named  as  parties  in  the  contract  can  sue  upon  it.)  And 
where  a  deed  is  substituted  for  a  simple — or  unsealed'— con- 
tract, the  latter  is  merged  in  the  former,  and  onlv  those  Who 
are  parties  to  the  deed  can  sue  upon  it.  The  same  limita- 
tion applies  to  parties  entitled  to  sue  upon  negotiable  in- 
struments; unless,  of  course,  the  instrument  be  indorsed 
in  blank,  in  which  case  all  or  any  of  the  partners  may  sue. 

If  a  simple  contract  be  made  with  one  partner  for  the 
benefit  of  the  firm,  it  must  be  sued  upon  by  all,  unless  there 
be  some  express  language  or  circumstances  which  make  it 
a  bargain  with  one  member  of  the  firm  only.  * 

Insurance  taken  out  by  one  partner,  in  his  own  name 
and  without  general  words,  although  on  property  belonging 
to  the  firm,  covers  only  his  personal  share  of  or  interest  in 
the  firm's  property,  and  the  firm  as  such  cannot  maintain  an 
action  on  such  a  policy.  ^  But  whether  a  partner  who  in- 
sures, and  in  his  action  avers  an  entire  interest,  can  recover 
any  part  of  the  sum,  or  if  any  part  of  it,  how  much,  is  some- 
what unsettled.  The  United  States  supreme  court  has  de- 
cided that  under  such  circumstances  the  partner  can  re- 
cover nothing;  ®  others  have  determined  that  the  partner 
is  entitled  to  recover  to  the  extent  of  his  interest  as  a  part- 
ner; '  and  still  others  have  allowed  a  recovery  for  the  full 

*Wood  V.  O'Kelly,  8  Gush.  406.  'Id. 

•Graves  v,  Boston  Marine  Ins.  Ck).,  2      ^  Dumas  v.  Jones,  4  Mass.  647. 
Cranch  419. 
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amount.  ® 

A  contract  made  with  a  firm,  and  therefore  with  all  the 
members  of  the  firm,  may  at  any  time,  with  the  mutual  as- 
sent of  all  the  parties  to  the  contract  be  exchanged  for  any 
other  form  of  instrument,  or  may  be  abrogated  to  any  ex- 
tent. For  example :  A  sale  of  merchandise  to  a  firm  is,  upon 
delivery,  transferred  by  the  firm  to  one  member  thereof. 
Thus  far  the  liability  of  the  firm  to  the  vendor  is  in  no  way 
changed  or  affected.  But  if  the  vendor  is  applied  to  with 
reference  to  the  matter,  and  assents  to  the  arrangement, 
agreeing  to  look  only  to  the  individual  partner  for  payment, 
the  firm  becomes,  by  such  assent  upon  the  part  of  the  ven- 
dor, discharged  from  liability. 

§16.  For  Torts. — Questions  under  this  title  seem  to 
have  more  frequently  arisen  where  the  joint  property  of 
the  firm  has  been  seized  or  sold  and  delivered,  on  execution 
against  one  partner  for  his  separate  debt.  The  injury,  to 
admit  of  a  joint  action  as  partners  by  two  or  more  members 
of  a  firm  to  the  exclusion  of  another  member,  must  touch 
them  in  their  partnership  property  or  interest  in  that  prop- 
erty, and  yet  not  affect  the  excluded  partner,  by  reason  of 
the  act  by  which  the  injury  is  caused  being  justifiable  as  to 
him,  or  one  for  which  he  is  responsible. 

In  many  of  the  states  ^  an  officer  may  on  a  claim  against 
a  single  partner  seize  the  specific  property  of  the  firm,  and 
deliver  same  to  the  purchaser  at  the  official  sale  thereunder, 
and  the  purchaser  thereby  becomes  a  tenant  in  com- 
mon with  the  other  partners  of  that  property.  But  in  case 
such  purchaser  should  undertake  to  convert  the  property 
by  destroying  it,  or,  in  some  of  the  states  indicated,  by  sell- 
ing it,  an  action  in  trover  would  lie  against  him, 
by  the  partners,  other  than  the  debtor  partner  as  against 
any  tenant  in  common.  In  trover,  by  one  partner  against 
a  sheriff  who  has  sold  the  whole  partnership  property  on  a 
levy  for  the  separate  debt  of  a  co-partner,  the  first  partner 
may  recover  the  proportion  of  his  original  interest,  if  this 
can  be  shown.  ^^ 

A  partner  may  recover  for  a  libel  on  him  in  the  way  of 

*  Horn  V.  Clarkson,  1  Caines  276.  Michigan,  Ohio,  New  Jersey. 

•Maine,  New    York,    Alabama,    Iowa,      '"Deal  v.   Bogue,   20  Pa.  St.  228. 
Illinois,     North     Carolina,     Texas, 
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his  trade,  although  the  libel  also  affects  the  firm;  and  even 
though  the  firm  has  already  recovered  for  its  injury 
through  the  same  libel.  ^^  An  action  on  such  a  libel,  either 
by  the  firm  or  by  an  individual  partner,  may  be  maintained 
without  proof  of  special  damage,  and  the  jury  will  be  pre- 
sumed to  have  confined  itself  to  the  injiu-y  of  the  party 
plaintiff.  If  special  damage  is  alleged,  the  proof  will  be 
limited  thereto  at  the  trial.  ( It  is  needless  to  say  that  mere 
injury  to  the  personal  feelings  of  a  partner,  cannot  be  in- 
cluded in  a  joint  suit  by  a  firm. 

If  a  third  person  colludes  with  a  partner  to  defraud 
his  firm,  there  would  be  some  difficulty  in  permitting  the 
entire  firm,  including  the  fraudulent  partner,  to  maintain 
an  action  against  such  third  person.  But  an  ordinary  part- 
nership would  have  no  difficulty  in  maintaining  an  action 
against  one  of  its  members  for  injury  to  their  real  or  per- 
sonal property,  and  for  all  wrongs  done  to  them  by  him. 

Where  a  partnership  is  itself  illegal,  or  where  an  ac- 
tion, or  the  object  of  an  action,  is  illegal,  no  suit  can  be 
maintained  by  the  partnership  any  more  than  it  could  by 
an  individual  under  the  same  circumstances.  But  where 
one  partner  seeks  in  equity  a  settlement  of  the  partnership, 
the  fact  that  the  firm  was  established  for  a  fraudulent  pur- 
pose is  no  defence.  ^^ 

"  Taylor  v.  Church,  1  E.  D.  Smith  279.      "  Harvey  v.  Varney,  98  Mass.  118. 


QUIZZER 

THE    RIGHTS,    DUTIES     AND    REMEDIES  OF  PARTNERS  BETWEEN 

THEMSELVES. 

1-  $8.    What  is  the  fundamental  necessity  of  every  part- 

'nership? 

2-  To  what  extent  was  this  principle  carried  under 

the  Roman  law  •? 

3-  What  is  the  American  and  English  rule  I 

4-  What  is  the  nature  of  this  right,  and  to  what  ex- 

tent may  it  be  assigned? 

5-  What  is  the  effect  of  a  bequest  intended  for  the 

purpose  of  making  the  legatee  a  partner? 

6-  What  is  the  status  of  an  executor  or  assignee  in 

bankruptcy  of  a  partner? 
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7-  §9.    Is  there  a  distinction  between  real  and  personal 

property  with  reference  to  a  partner's  right 
to  assign  it? 

8-  Is  the  rule  the  same  in  a  general  as  in  a  special 

partnership  ? 

9-  What  is   generally   considered   the   share   of   a 

partner? 

10-  Will  an  assignment  by  a  partner  of  "all  his  in- 

terest," etc.,  in  all  goods,  *' including  debts," 
pass  a  debt  owed  by  himself  to  the  firm? 

11-  What  is  the  nature  of  a  partner's  ownership  of 

the  firm  property? 

12-  What  is  the  presumption  regarding  the  propor- 

tions of  ownership? 

13-  What  is  the  effect  of  a  transfer  of  one's  interest 

in  a  partnership,  and  what  does  the  transferee 
secure  thereby? 

14-  How  is  the  interest  gained  by  the  transferee  se- 
_  cured? 

15-  What  right  must  one  partner  have  in  the  general 

partnership  affairs  before  he  can  transfer  his 
entire  interest  to  a  stranger? 

16-  §10.    What  is  the  general  rule  of  partnership? 

17-  (a)     What  is  the  extent  of  the  liability  of  a  partner? 

18-  What  exception  to  the  general  rule  of  contract 

law  is  found  in  the  law  of  partnership? 

19-  While  a  technical  exception,  is  it  so  in  fact? 

20-  What  principles  of  agency  law  are  applicable  to 

the  law  of  partnership? 

21-  What  is  the  general  power  of  an  acting  partner? 

22-  What  is  necessary  in  order  to  vest  a  partner  with 

this  power? 

23-  Is  it  necessary  that  a  partner  should  have  express 

authority  to  purchase  on  credit? 

24-  Compare  the  power  of  a  partner  with  that  of  an 

agent. 

25-  (b)     In  what  ways  may  the  power  of  a  partner  be 

qualified?    State  fully. 

26-  To  what  extent  is  the  implied  authority  of  a  part- 

ner with  reference  to  the   making  of  loans 
limited? 
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27-  To  what  extent  is  a  partner  limited  in  his  disposal 

of  partnership  property? 

28-  What  is  the  distinction  between  a  part  owner  and 

a  partner  with  reference  to  e:ffecting  insurance 
upon  community  property? 

29-  (c)     What   general   rule   obtains   with   reference   to 

sealed  contracts  by  a  firm? 

30-  Can  one  partner  affix  a  seal  and   thereby   bind 

his  partners  ? 

31-  What  effect  has  the   affixing  of  a  seal  by  one 

partner? 

32-  Will  the  presence  of  the  other  partners  affect  the 

single  partner's  act  in  affixing  a  seal? 

33-  What  is  the  result  of  a  prior  parol  authority  or  a 

subsequent  parol  ratification  in  this  respect? 

34-  (d)     What  general  rule  obtains  with  reference  to  an 

admission  or  acknowledgment  by  one  partner 
after  dissolution  of  the  firm? 

35-  What  are  the  exceptions,  if  any,  to  this  rule  ? 

36- (e)        What  rule  limits  the  power  of  one  partner  to  vary 
the  business  of  the  partnership? 

37-  If  the  business  of  a  partnership  is  varied  by  one 

partner,  and  results  unprofitably  to  him,  may 
he  call  upon  his  co-partners  to  contribute  to- 
ward the  losses? 

38-  What  is  the  firm's  liability  toward  third  persons 

in  such  instance  ? 

39-  What  governs  the  rights  of  a  third  person  in  such 

case? 

40-  §11.    What  is  the  rule  with  reference  to  the  acceptance 

of  a  bill  of  exchange  by  one  member  of  a  firm? 

41-  Does  the  same  rule  obtain  with  reference  to  prom- 

issory notes? 

42-  What  is  the  general  rule  and  usage  with  regard 

to  a  partner's  right  to  indorse  and  sign  negO; 
tiable  paper? 

43-  Is  the  rule  the  same  where  a  portion  of  the  part- 

ners are  dormant? 

44-  Distinguish  between  the  rule  applicable  to  co- 

partners and  those  not  co-partners. 
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45-  Distinguish  between  a  joint  and  a  several  note, 

and  state  the  character  of  a  note  signed  by  one 
member  of  a  firm. 

46-  §12.    What  are  the  two  essentials  to  be  kept  in  mind 

with  reference  to  articles  of  co-partnership? 

47-  What  is  the  presumption  of  law  as  affecting  third 

persons  dealing  with  a  partnership? 

48-  What  is  the  rule  applied  in  the  absence  of  written 

articles  of  co-partnership? 

49-  Is  a  partnership  restricted  as  to  changing  the 

purposes  of  its  initial  organization? 

50-  What  is  the  rule  with  reference  to  advances  or 

loans  made  to  an  individual  partner? 

51-  What  is  the  extent  of  his  liability,  and  how  may 

the  same  be  adjusted? 

52-  To  what  extent  is  a  partner  restricted  from  en- 

gaging in  other  partnerships? 

53-  §13.     At  what  period  in  the   contract   of  purchasing 

goods  do  they  become  partnership  property? 

54-  Will  the  fact  of  the   purchasing  partner's   dis- 

closing himself  as  a  partner  affect  the  question? 

55-  How  must  the  ownership  of  the  partnership  prop- 

erty be  apportioned? 

56-  In  the  absence  of  specific  agreement  in  this  re- 

spect what  is  the  presumption? 

57-  In  a  partnership   without   partnership    articles, 

what  becomes  of  the  good  will  of  a  deceased 
partner? 

58-  What  right  has   a  partnership   in  trade-marks, 

trade-names,  etc? 

59-  §14.    What  attitude  is  assumed  by  courts  of  law  with 
(a)         reference  to  the  affairs  of  living  partners? 

60-  What  is  the  basis  of  this  attitude  ?    State  fully. 

61-  (b)     Is  a  partner  barred  wholly  from  instituting  suits 

at  law  against  his  partner?    If  not,  to  what  ex- 
tent may  he  sue  ? 

62-  (c)     Is  the  rule  in  equity  the  same  as  at  law? 

63-  Upon  what  ground  does  equity  proceed  to  adjudi- 

cate the  affairs  of  partners  ? 

64-  State  fully  the  nature  of  actions  taken  cognizance 

of  in  equity? 


38         AMERICAN  EXTENSION  UNIVERSITY 

REMEDIES  BY  PARTIES  AGAINST  THIRD  PERSONS. 

1-  §15.    In  case  of  a  breach  of  contract,  what  is  the  basis 

of  a  partnership  suit  thereon? 

2-  Are  there  any  exceptions  to  the  general  rule? 

3-  Will  the  discharge  of  negotiable  paper  by  one 

member  of  a  firm  bar  the  firm  in  recovering 
against  a  third  party? 

4-  Is  there  any  limitation  to  the  individual  part- 

ner's right  to  so  bind  the  firm  against  recov- 
ery from  a  third  person? 

5-  Has  the  firm  any  method  of  maintaining  an  ac- 

tion against  a  third  person  in  such  case? 

6-  What  partners  should  join  in  an  action? 

7-  May  a  debtor's  liability  be  affected  by  a  secret 

agreement  of  partners? 

8-  Can  a  firm  assign  a  claim  against  a  third  party 

to  one  of  its  members? 

9-  At  what  time  does  a  contract  with  a  firm  expire? 

10-  What  is  the  reason  of  this  rule? 

11-  What  is  the  rule  with  reference  to  a  suit  by  a  firm 

upon  a  contract  under  seal? 

12-  What  is  the  effect  of  a  simple  contract  later 

merged  into  a  deed  with  regard  to  the  ability 
of  the  partners  to  sue  upon  it? 

13-  What  is  the  effect  of  insurance  secured  by  one 

partner  in   general   terms   upon   partnership 
property? 
14^  Is  the  rule  the  same  if  in  his  action  to  recover 

the  insurance  the  partner  avers  an  entire  in- 
terest? 

15-  Is  there  unanimity  of  judicial  opinion  on  this 

point? 

16-  Under  what  circumstances  may  a  contract  made 

with  all  the  members  of  a  firm  be  exchanged 
or  abrogated? 

17-§16.  Under  what  circumstances  do  questions  of  tort 
usually  arise  between  a  firm  and  a  third  per- 
son? 

18-  What  is  the  basis  of  an  action  in  tort  by  two  or 

more  members  of  a  partnership  against  a  third 
person  to  the  exclusion  of  the  other  partner? 
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19-  What  rule  obtains  in  several  of  the  states  with 

reference  to  seizure  and  sale  by  an  officer  of 
partnership  property?  Is  such  rule  maintained 
in  your  state? 

20-  Under  what  circumstances  can  a  member  of  a 

firm  maintain  an  action  for  libel? 

21-  Will  an  action  by  a  partner  for  libel  bar  the  firm 

from  also  recovering  thereon? 

22-  What  is  the  limitation  upon  the  nature  of  the  in- 

jury in  such  case? 

23-  When  may  a  partnership  maintain  an  action 

against  one  of  its  members  for  wrongs  done 
the  firm? 

24-  Can  the  firm  maintain  an  action  against  one  of 

its  members  and  a  third  person  acting  in  col- 
lusion to  defraud  the  firm? 

25-  Can  an  illegal  partnership  maintain  an  action 

under  any  circumstances? 

26-  Will  the  fact  that  a  partnership  is  illegal  in  its 

purposes  serve  it  as  a  defense  in  an  action 
against  it  by  one  of  the  partners  for  a  settle- 
ment? 
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CHAPTER  IV. 

REMEDIES  BY  THIRD  PERSONS  AGAINST  PARTNERS. 

§17.  Apf)ropriation  of  Property  to  Debts. 
18.  Rights  of  Private  Creditors  Against  Partner. 

§17.  Appropriation  of  Property  to  Debts. — Generally 
speaking,  the  remedies  of  a  third  person  against  the  part- 
nership and  the  members  of  it  are  the  same  as  those  grant- 
ed to  individuals,  subject  to  the  modification  that  no  private 
creditor  of  a  partner  can  take,  by  execution,  anything  more 
than  such  partner's  share  in  whatever  surplus  remained 
after  the  partnership  effects  have  paid  the  partnership 
debts.  .Partnership  creditors  have  the  first  equitable  claim 
upon  tne  whole  partnership  property  for  the  satisfaction 
of  their  debts.  ^  J 

Sometimes  the  co-partnership  property  is  called  a  trust 
fund  for  the  benefit  of  creditors;  and  sometimes  it  has  been 
said  that  the  co-partnership  creditors  have  a  lien,  or  quasi 
lien,  upon  it  for  their  claims.  But  whatever  may  be  the 
exact  nature  and  extent  of  rights  of  the  creditors,  it  is  cer- 
tain that  the  partnership  debts  have  a  claim  of  priority 
of  payment  out  of  the  whole  of  the  partnership  property.  ^ 

(In  some  states  ^  priority  in  time  of  attachment  is  the 
sole  test  at  law.;  In  equity,  however,  the  rule  is  clearly 
settled  that  partnership  creditors  will  come  in  pari  passu  ^ 
with  individual  creditors;  and,  also,  that  equity  will  inter- 
pose to  see  that  those  creditors  who  may  have  recourse  to 
both  partnership  and  private  funds  shall  exhaust  one  be- 
fore making  claim  upon  the  other  on  which  another  creditor 
relies  solely.  ^  That  is  to  say,  that  private  creditors  must 
exhaust  their  remedies  against  the  individual  assets  of  the 
individual  partners,  before  having  recourse  to  such  indi- 
vidual's.interest  in  the  partnership,  while  the  partnership 
creditors  are  to  look  only  to  partnership  property  until  it 
is  exhausted.  Elsewhere  the  more  modified  doctrine  is 
maintained  that  partnership  creditors  will  be  admitted  pari 
passu  to  a  claim  upon  the  individual  property  of  the  part- 

*  Burton  v.  Tisdall,  4  Barb.   588.  'With  equal  pace,  together. 

*  Mayor  v.  Clark,  40  Ala.  259.  "Allen  v.  Wells,  22  Pick  450;   Bard- 
'  Massachusetts,  Vermont.  well  v.  Perry,  19  Vt.  292. 
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ners,  together  with  the  creditors  of  the  individuals,  only 
when  the  partnership  has  no  joint  fund.  ® 

§18.  Rights  of  Private  Creditors  Against  Partner. — 
With  respect  to  the  rights  and  remedies  of  a  private  credi- 
tor of  one  partner  regarding  that  partner's  share  in  the 
partnership  property  there  exists  some  uncertainty.  Yet 
there  are  but  two  prmciples  to  be  borne  in  mind  in  determ- 
ining this  question.  fPirst,  that  a  creditor  of  any  debtor  can 
secure  to  himself,  and  for  his  own  benefit,  through  an  at- 
tachment and  levy,  only  the  property,  interest  and  right 
which  the  debtor  has ;  secondly,  that  such  property,  interest, 
or  right  may  in  this  manner  be  secured^ 

As  has  already  been  noted,  the  rigfit,  interest,  or  prop- 
erty of  a  partner  in  partnership  property,  is  not  a  separate 
and  exclusive  right  to  any  portion  of  such  property. 
Neither  is  it  any  right  of  any  particular  kind  to  any  one  part 
thereof  rather  than  to  any  other  part;  or  any  other  right 
or  interest  different  from  that  which  all  the  other  partners 
have  in  the  same  property.  In  other  words,  one  partner 
can  have  no  right  or  interest  in  partnership  property  of 
such  kind  and  degree  as  prevents  all  or  any  one  of  his  co- 
partners from  having  exactly  the  same  right  and  interest 
therein;  and  the  right  that  he  has  in  the  partnership  prop- 
erty is  the  same  as  that  of  his  co-partners  in  reference  to  the 
whole  and  to  every  part  of  the  same  property.  This  right 
or  interest  of  one  partner,  therefore,  is  an  ownership  of  all 
the  property  of  the  firm,  subject  to  the  ownership  of  his 
co-partners,  who  hold  it  all  subject  to  his  ownership 
interest. 

The  partner  who  desires  to  separate  his  share  of  the 
common  partnership  property,  and  own  it  free  from  liabil- 
ity to  others  or  of  any  interest  in  others,  must,  therefore, 
settle  the  concerns  of  the  partnership,  in  order  to  be  sure 
that  the  partnership  debts  are  paid  or  provided  for.  This 
done  he  may  then  call  for  a  division  of  the  property  and 
take  his  share  of  the  joint  estate.  This  is  all  that  the  law 
permits  a  partner  to  do  or  cause  to  be  done,  without  the 
consent  of  the  others,  namely — to  settle  the  concern,  pay 
the  debts,  and  divide  the  surplus.    With  the  consent  of  his 

•Bridge  t.  McCulloch,   27  Ala.   661;     Rodgers  v.  Meranda,  7  Ohio  St.  179, 
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copartrers  he  can,  of  course,  sell  his  interest  to  a  third 
party,  who  is  to  come  into  the  partnership,  or  he  may  sell 
to  his  copartners.  The  only  right  which  a  private  creditor 
can  acquire  in  partnership  property  by  attachment  and  exe- 
cution is  the  right  which  the  individual  partner  can  himself 
obtain  as  indicated  above.  In  other  words,  the  creditor  of 
an  individual  partner  can  put  himself  exactly  in  the  place 
of  the  partner,  both  as  to  his  power  as  a  partner  to  call  for 
a  division  of  the  joint  partnership  property,  subject  to  the 
payment  of  the  joint  partnership  debts,  and  so  to  the  limi- 
tations put  upon  him  by  reason  of  the  joint  partnership  own- 
ership of  the  property.  '^ 

That  a  partner's  interest  can  therefore  be  attached  by 
his  personal  creditor  is  apparent.  The  contention  is  over 
the  question  as  to  whether  an  officer,  having  a  writ  against 
a  single  partner  can  attach  thereunder  any  definite  por- 
tion of  the  goods  of  the  partnership.  Upon  principle  it 
would  seem  that  this  can  not  be  done.  The  partner  himself 
is  wholly  without  the  right  of  appropriating  to  himseK, 
in  severalty,  anything  whatever  which  belongs  to  the  com- 
mon partnership  stock,  and  it  is  not  easy  to  see  how  an  at- 
taching officer  can  secure  on  a  claim  against  a  partner  per- 
sonally greater  rights  than  those  possessed  by  the  debtor 
himself.  Even  the  courts  which  have  permitted  a  sheriff 
to  so  act,  and  to  sell  the  seized  goods  on  execution,  hold  that 
the  officer  must  hold  the  proceeds  of  such  sale  subject  to  an 
account  with  the  firm,  to  be  paid  to  it  for  the  firm  creditors 
if  needed  for  firm  debts ;  or  to  the  other  partners,  if  it  be- 
longs to  them  on  a  settlement,  as  between  them  and  the 
debtor  partner;  or  else  that  the  purchaser  at  the  sheriff's 
sale  takes  the  property  as  a  tenant  in  common  with  the 
other  partners,  subject  to  an  accounting  between  them, 
which,  if  it  prove  to  eventuate  against  him  in  the  settle- 
ment, gives  him  nothing  by  his  purchase.  ® 

The  property  of  a  partner  in  his  share  of  the  partner- 
ship effects  is  not  entirely  divested,  and  the  firm  conse- 
quently dissolved,  when  his  interest  is  levied  upon,  until  the 
sale  under  the  levy.  ®  But  a  sale  of  any  part,  however 
small,  of  the  specific  goods  under  execution,  is  a  dissolu- 

♦Tappan  r.  Blalsdell,  5  N.  H.  193,  Lucas  v.  Laws,  27  Pa.  St.  211. 

•Phillips  V.    Cook,    24    Wend    398;      'Morrison  v.  Blodgett,  8  N.  H.  238 
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tion.  *•  The  attachment  by  a  private  creditor  of  a  partner, 
of  such  partner's  interest  in  the  partnership,  or  of  the  goods 
themselves,  is  vacated  by  the  insolvency  of  the  partnership; 
for  such  insolvency  leaves  in  the  individual  partner  no  in- 
terest, but  requires  all  of  the  partnership  property  to  pay 
the  debts  of  the  firm.  ^^ 


CHAPTER  V. 

PARTNERSHIP  RIGHTS  IN  REAL  PROPERTY. 

S19.  In  General. 

20.  When  Real  Property  Becomes  Partnership  Property. 

21.  Status  in  Law  of  Partnership  Realty. 

22.  Status  in  Equity  of  Partnership  Realty. 

23.  Dower  and  Inheritance  in  Partnership  Realty. 

24.  Rights  of  Firm  Creditors  to  Partnership  Realty. 

25.  Rights  of  Partners   in  Partnership  Realty. 

§19.  In  General. — By  the  common  law  it  was  deemed 
that  the  purposes  of  partnership,  and  the  means  which  it 
used  to  conduct  business,  excluded  all  reference  to  land, 
and  that  the  law  of  partnership  was  not  therefore  con- 
cerned with  questions  arising  therefrom.  It  is  now,  how- 
ever, a  common  practice  for  some  partnerships  to  engage 
in  business,  the  principal  object  of  which  is  speculation  in 
real  estate.  The  questions  to  which  such  undertaking  give 
rise  are  of  such  a  nature  as  to  somewhat  qualify  the  general 
provisions  of  real  property  law. 

§20.  When  Real  Property  Becomes  Partnership 
Property. — The  general  rule  with  reference  to  real  estate 
purchased  for  partnership  purposes  may  be  stated  as  fol- 
lows: Such  property,  if  appropriated  to  the  purposes  for 
which  the  partnership  was  created,  and  purchased  with 
partnership  funds,  becomes  partnership  property;  other- 
wise not.  ^  It  is  immaterial  in  what  manner,  or  by  what 
agency,  the  land  is  bought,  or  in  whose  name  it  stands. 
Title  to  realty  should  not  be  taken  in  the  firm  name,  as  the 
firm  not  being  legally  a  person,  cannot  hold  title  to  realty. 

The  usual  method  of  appropriation  of  land  to  partner- 
ship purposes  is  by  a  deed  of  the  land  to  all  the  partners 
as  tenants  in  common,  although  a  conveyance  to  one  or 

"Morrison  v.  Blodget,  8  N.  H.  238.  28. 

nComm.  Bank  v.  Wilkins,  9  Grenl.      *Dyer  y.  Clark,  5  Met  562. 
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more  as  trustees  for  the  whole  partnership  is  sometimes 
employed.  The  deed  may,  in  fact,  be  executed  to  a  stran- 
ger under  a  similar  trust.  It  is  not  necessary  that  the 
trust  should  be  expressed,  for,  notwithstanding  that  such 
expression  of  trust  would  be  both  proper  and  expedient, 
yet  if  wholly  omitted  and  having  accordingly  no  existence 
on  record,  the  law  will  sometimes,  and  equity  will  always, 
supply  this  deficiency,  and  treat  the  ownership  as  a  distinct 
trust,  for  the  partnership,  if  only  the  trust  exists  and  is 
capable  of  proof,  and  if  the  land  be  in  fact  and  substance 
partnership  property. 

But  although  land  be  held  in  the  joint  name  of  two  or 
more  persons,  if  there  be  no  proof  that  it  was  purchased 
with  partnership  funds  and  for  partnership  purposes,  it 
will  be  considered  as  held  by  the  grantees  as  joint  tenants, 
or  tenants  in  common;  and  if  the  grantees  are  copartners  in 
the  ownership  of  the  land,  the  partnership  as  to  that  will 
be  terminated  by  a  sale  of  the  land,  except  so  far  as  the 
proceeds  from  the  sale  are  needed  for  the  debts  of  the  part- 
nership. ^ 

Whether  or  not  real  property  becomes  a  partnership 
asset  is  a  question  of  intention.  But  this  intention  may,  so 
far  as  all  claimants,  except  bona  fide  purchasers  without 
notice,  are  concerned,  be  held  sufficiently  established  if  it 
is  purchased  with  partnership  funds, — even  though  it  is  not 
intended  or  actually  used  for  partnership  purposes, — un- 
less there  appears  an  express  agreement  vesting  the  bene- 
ficial as  well  as  the  legal  interest  in  the  grantee  or  grantees 
in  the  deed.  ^ 

§21.  Status  in  Law  of  Partnership  Realty. — Courts 
of  law  will  pay  the  utmost  regard  to  title  by  deed  and 
record.  Hence  no  partner  or  partners  can  convey  any  title 
in  or  to  real  property  not  held  of  record  in  their  names,  al- 
though it  may,  beyond  all  question,  be  partnership  prop- 
erty. *  At  law,  therefore,  the  realty  of  a  partnership  will 
pass  to  the  legal  heir  by  inheritance;  in  other  words,  to  the 
legal  heir  or  heirs  of  him  or  them  in  whom  was  vested  the 
legal  title  to  such  property.  ^ 

*  Thompson  v.  Bowman,  6  Wall.  316.  Gush.  462. 

°  Hoxie  V.  Carr,  1  Sumner,  183;   Fall      'Jackson  v.  Stanford,  19  Ga.  14. 
River  Whaling  Co.   v.    Borden,    10 
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It  may  be  said  that  the  peremptory  provisions  of  the 
statute  of  frauds,  will  apply  to  the  matter  under  considera- 
tion. Therefore,  if  a  partnership  were  formed  to  trade  in 
lands,  and  for  no  other  purpose,  the  lands  when  bought 
must  have  not  only  an  owner  of  the  legal  title,  and  pass  sole- 
ly from  him  and  solely  by  legal  title,  but  all  contracts  and 
agreements  between  the  partners  themselves,  as  well  as  be- 
tween themselves  and  strangers,  for  the  sale  of  such  "lands, 
tenements,  and  hereditaments,  or  any  interest  in  or  con- 
cerning them,"  should  be  written  and  signed.^  By  the 
American  law  and  practice,  all  title  to  land  must 
be  traced  along  an  unbroken  chain  of  record.  At  every 
step  it  must  be  legal  title,  passing  by  legal  conveyance  from 
him  who  has  it  to  one  capable  of  taking  it. 

§22.  Status  in  Equity  of  Partnership  Realty. — In  re- 
spect to  the  rule  obtaining  in  America,  regarding  the  atti- 
tude of  the  equity  courts  concerning  realty  held  by  a  part- 
nership, it  may  be  stated  as  follows:  Real  estate,  pur- 
chased and  held  as  partnership  property,  is  so  treated  in 
equity,  and  subjected  to  all  the  incidents  of  partnership 
property.  Should  one  partner  die,  the  surviving  partner, 
whether  he  hold  the  whole  title,  the  title  in  part,  or  none  of 
it,  if  he  be  a  creditor  of  the  partnership,  has  the  same 
rights  and  only  the  same  against  the  partnership  real  es- 
tate, which  any  other  creditor  has.  "^ 

But  partnership  real  estate  goes  first  to  pay  the  debts 
of  the  partnership,  and  only  after  they  are  paid  does  it  be- 
come the  property  of  the  partners,  or  of  their  represent- 
atives, free  from  all  claims.  Even  then  it  is  divided  among 
them  in  the  same  proportion  that  a  money  capital  would  be 
divided.  It  then  becomes  at  once  real  estate,  or  rather,  all 
the  incidents  and  qualities  of  real  estate  revive.  This  rule 
goes  upon  the  ground  that  a  trust  is  imposed  upon  all  who 
hold  the  legal  title  in  behalf  of  all  partnership  objects,  and, 
that  that  trust  once  discharged,  the  residue  resumes  its  for- 
mer character. 

•Gray  v.  Palmer,  9  Cal.  616.  bott's  Appeal,   50   Pa.   St.   234. 

'Gray   v.    Palmer,    9    Cal.    616;    Ab- 
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§23.    Dower  and  Inheritance  in  Partnership  Realty. — 

In  this  country  while  dower  in  partnership  realty  yields 
to  the  claim  of  creditors,  whether  they  are  of  the  firm  or  in- 
dividual partners,  and  it  therefore  cannot  be  granted  to  the 
widows  of  the  partners  until  all  the  partnership  debts  are 
paid  or  their  payment  is  provided  for,  yet,  when  this  is  ac- 
complished, as  the  land  is  then  to  be  treated  in  the  same 
way  as  though  it  had  never  entered  into  the  partnership  as- 
sets, dower  revivesX,  On  the  other  hand,  if  such  real  prop- 
erty passes  out  of  the  partnership  to  a  stranger,  as  he  is 
not  privy  to  the  trust  but  holds  the  estate  discharged  there- 
of, the  widow  can  claim  dower  of  the  vendee  as  the  holder 
of  the  legal  estate;  nor  can  he  avail  himself  of  the  fact  that 
the  property  was  partnership  property,  as  the  trust  is 
wholly  gone.  ^'^ 

With  respect  to  the  inheritance  of  partnership  realty 
the  heir  of  the  partner  who  held  the  title  of  the  land  for 
the  partnership  always  takes  the  real  estate  in  order  to 
support  the  legal  title,  and  is  then  held  a  trustee  for  aU 
those  to  whom  the  land  must  be  devoted  in  order  to  make 
it  effectually  partnership  property,  having,  however,  the 
right  to  demand  that  the  realty  shall  not  be  sold  for  partner- 
ship obligations  until  all  the  personal  property  of  the  firm 
is  exhausted  for  that  purpose. 

If  land  be  conveyed  to  partners  as  partnership  prop- 
erty, in  form,  however,  to  them  as  tenants  in  common,  and 
one  of  them  dies,  his  heir  becomes  by  operation  of  law  a 
tenant  in  common  with  the  other  partners.  Here,  as  be- 
fore, he  holds  as  trustee  for  the  partnership  until  his  trust 
is  discharged  in  the  manner  indicated,  and  afterwards  for 
himself. 

§24.  Rights  of  Firm  Creditors  to  Partnership  Realty. 
— This  right,  when  it  exists,  is  the  same  as  it  is  to  the  per- 
so'^ial  estate  of  the  partnership.  The  personal  estate  is 
first  applied  to  the  payment  of  debts.  If  that  be  exhausted 
and  insufficient,  then  so  much  of  the  realty  is  so  applied  as 
may  be  necessary  to  liquidate  the  debts  if  possible.  There- 
fore the  whole  real  estate  of  a  partnership,  if  none  of  it 

*  Markham  v.  Merrett,  7  How.  Mi8s,487. 
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were  needed  to  pay  the  debts  of  the  partnership  or  the  part- 
ners* shares,  will  be  as  unaffected  in  equity  as  in  law.  And 
if  part  of  it  is  so  wanted,  that  part  only  will  be  treated  as 
personal  property,  leaving  the  residue  untouched. 

fin  case  of  the  dissolution  of  a  partnership  by  the  death 
of  a  partner  holding  title  to  the  firm's  realty,  neither  the 
survivor  nor  the  partnership  creditors  can  claim  the  aid  of 
a  court  of  equity  to  compel  the  widow  or  heirs  of  such  de- 
ceased partner  to  release  their  rights,  imtil  the  personal 
assets  of  the  partnership  are  exhausted.  ®N 

§25.  Rights  of  Partners  in  Partnership  Realty .'}5;;^The 
powej  of  a  partner  over  the  real  estate  of  the  firm  is  less 
than  that  over  the  personal  estate^  He  may  contract  debts 
and  make  contracts  which  will  indirectly  reach  the  realty, 
because  this  must  finally  be  subject  to  the  debts  of  the  firm. 
But  he  cannot  directly  convey  or  appropriate  it,  excepting 
to  the  extent  that  he  has  legal  title  in  himself,  and  even 
the^i  a  purchaser  with  the  knowledge,  or  the  means  of 
knowledge,  that  the  land  is  really  partnership  property 
takes  it  subject  to  all  the  equities  of  the  partners. 

-  When  a  partner  does  not  imdertake  to  dispose  of  the 
property  or  interest  of  the  firm  in  the  real  estate,  but  sells 
his  own  interest  in  it  to  a  stranger,  it  has  been  held  that 
the  sale  is  valid  as  against  his  copartners,  although  it  would 
not  be  valid  as  against  the  creditors  of  the  firm.  ^* 

The  sale  of  partnership  realty  by  order  of  court  to  sat- 
isfy the  debts  of  a  deceased  partner,  conveys  only  his  inter- 
est as  a  partner,  notwithstanding  that  the  entire  legal  title 
was  in  the  deceased.  ^^ 

•Lang  T.  Waring,  25  Ala.  625.  "  M'Cormick's  Appeal,  57  Pa.  St.  64. 

"Treadwell  v.  Williams,  9  Bosw.  649. 
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CHAPTER  VI. 

DISSOLUTION. 

§26.  In  General. 

27.  By  Express  Provision. 

28.  By  Mutual  Assent. 

29.  General  Effects  of  Dissolution. 

(a)  Upon  the  Interest  and  Rights  of  Partners. 

(b)  Upon  the   Partnership. 

(c)  Upon  the  Rights  of  Third  Parties. 

(d)  Upon  Actions  and  Remedies  After  Dissolution. 

30.  Dissolution  Effected  by  Member  or  Members  of  Firm. 

§26.  In  General. — From  the  statements  preceding  it 
is  apparent  that  an  agreement  of  partnership  once  made  is 
binding  upon  all  parties  to  it,  and  that  it  comes  under  the 
general  rules  of  contracts.  A  partnership  once  entered 
into  will  be  presumed  to  continue  until  there  is  some  definite 
evidence  of  its  termination.  Even  after  dissolution  the 
partnership,  or  at  least  a  semblance  of  a  community  of  in- 
terest, of  power,  and  of  liability,  continues  for  certain  pur- 
poses and  for  such  time  as  may  be  necessary  to  effect  such 
purposes.  Generally  speaking,  a  partnership  ceases  upon 
dissolution,  but  the  methods  of  dissolution  are  many.  The 
efi'ects  of  dissolution  by  the  several  methods  will  be  con- 
sidered in  their  turn. 

§27.  By  Express  Provision. — In  case  of  an  express 
provision  contained  in  articles  of  copartnership  setting 
forth  the  duration  of  the  partnership,  little  doubt  is  occa- 
sioned or  arises  as  to  the  intent  of  the  parties  when  the  part- 
nership is  to  cease.  For  example:  **This  partnership 
shall  continue  for  the  term  of  ten  years  from  the  date  of 
this  agreement."  In  such  cases,  at  the  expiration  of  the 
ten  years,  the  partnership  dies  by  reason  of  the  limitation 
so  put  upon  it.  Should  it  continue  for  a  longer  period,  it 
is  because  of  a  new  agreement,  either  express  or  implied, 
and  results  in  a  new  partnership.  To  be  sure,  the  old  ar- 
ticles of  partnership  may  be  of  service,  but  only  as  evidence 
to  assist  in  determining  the  terms  of  the  new  partnership, 
which  in  the  absence  of  anything  to  the  contrary  are,  in 
such  cases,  presumed  to  ''hold  over"  and  to  express  the  new 
agreement. 

It  is  possible  that  a  partnership  may  be  formed,  the 
dissolution  of  which  is  by  the  partnership  agreement  eon- 
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ditioned  upon  the  happening  Of  a  certain  stated  event.  The 
rule  in  such  cases  is  the  same.  Upon  the  occurrence  of  the 
prescribed  event,  the  partnership  ceases. 

§28.  By  Mutual  Assent. — From  the  nature  of  the  con- 
tract of  partnership  it  is  apparent  that  it  is  subject  to  re- 
cission  at  the  election  of  all  the  parties  to  it.  A  majority 
even  of  a  partnership  can  not  without  sufficient  cause  ex- 
clude the  minority  and  rescind  the  partnership  agreement. 
An  express  renunciation  of  the  contract  of  partnership  by 
all  the  partners  would  be  effectual  in  effecting  a  dissolu- 
tion; and  a  general  assent  to  a  termination  of  the  partner- 
ship may  be  inferred  from  the  conduct  of  the  partners  or 
from  circumstances  associated  with  the  conduct  of  the  part- 
nership affairs. 

In  other  words,  a  tacit  renunciation  and  a  cessation  of 
business;  a  settlement  of  the  debts  of  the  firm;  the  convert- 
ing of  the  firm  assets  into  money;  or  a  voluntary  division  of 
the  partnership  property  among  the  partners;  the  sale  of 
the  good-will  of  the  firm — in  fact,  any  apparent  intention 
upon  the  part  of  the  partners  to  discontinue  their  relations 
as  partners,  has  the  same  force  and  effect  as  though  stipu- 
lated in  the  articles  of  copartnership.  ^ 

§29.  General  Effects  of  Dissolution. — (a)  Upon  the 
Interests  and  Rights  of  Partners. — ^Natural  results  follow 
upon  the  dissolution  of  a  partnership.  First,  a  mere  disso- 
lution has  no  effect  upon  the  individual  property  of  the 
partners,  or  upon  their  interest  in  the  common  property  or 
in  the  rights  of  the  partnership.  Neither  is  the  power  over 
old  and  existing  debts,  due  to  them  or  due  from  them  af- 
fected— excepting,  of  course,  that  they  have  sacrificed  the 
power  of  acting  for  each  other  as  a  partnership. 

As  all  partners  are  liable  for  the  debts  of  the  firm,  it 
follows  that  any  one  may  make  payment  of  any  or  all  of  the 
debts  outstanding  against  the  firm  and  charge  such  payment 
to  the  partnership,  without  prior  express  authority.  If 
such  partner  uses  partnership  property  for  the  cancellation 
of  such  debts,  even  in  a  way  that  is  fraudulent  to  the  other 
members  of  the  former  partnership   and  must  in  conse- 

'  Heath  v.  Sansome,  4  B.  &  Ad.  175. 
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quence  answer  to  them  in  damages  for  his  act,  the  creditor 
thus  paid,  in  the  absence  of  collusion  upon  his  part,  will  re- 
tain his  payment,  even  though  he  were  aware  of  the  disso- 
lution. ^ 

With  reference  to  debts  due  the  partnership,  any  mem- 
ber thereof  may  claim  and  receive  such  debts  for  the  part- 
nership, and  his  receipt  will  be  binding  upon  the  other  mem- 
bers of  the  partnership,  in  favor  of  an  innocent  debtor. 

(b)  Upon  the  Partnership. — As  already  noted,  part- 
ners may,  in  their  articles  of  copartnership,  have  provided 
for  a  distribution  of  assets  upon  the  termination  of  the  life 
of  the  partnership.  In  the  absence  of  such  a  provision  the 
law  will  provide  for  an  adjustment  of  its  affairs  after  its 
actual  dissolution,  by  continuing  the  partnership  with  its 
incidents  of  interest,  power  and  obligation,  for  the  purpose 
of  ** winding-up''  the  affairs  thereof, — and  only  to  such  ex- 
tent. ^ 

(c)  Upon  the  Rights  of  Third  Parties. — ^In  the  ab- 
sence of  consent  upon  the  part  of  third  parties,  a  dissolution 
however  effected  affects  their  rights.  Regardless  of  the 
fact  that  partners  may  agree  as  they  please  concerning  their 
joint  property,  such  agreements  are  valid  only  so  far  as  they 
do  not  affect  the  rights  of  third  persons ;  otherwise  they  are 
wholly  void. 

It  is,  furthermore,  common  for  partners  to  agree,  not 
only  that  one  of  them  may  settle  and  wind  up  the  partner- 
ship concerns,  but  that  one  or  more  shall  wind  it  up,  and 
for  that  purpose  shall  have  in  custody  all  the  goods  and 
funds  of  the  business,  or  a  certain  portion  of  them,  and  shall 
pay  all  the  partnership  debts.  Such  an  agreement  is  so  far 
binding  upon  all  the  partners  that  if  either  of  the  others 
is  obliged  to  pay  a  debt  thus  assumed  by  a  partner,  the  part- 
ner paying  may  have  an  action  to  recover  same  against  the 
partner  who  assumed  to  pay.  But  as  far  as  the  partnership 
creditors  are  concerned,  all  the  partners  remain  equally  re- 
sponsible after  such  an  agreement  as  they  were  before. 

In  other  words,  an  agreement  between  the  partners 
that  one  of  them  shall  settle  up  the  affairs  of  the  concern, 
collect,  and  pay  the  debts,  and  the  like,  will  not  prevent  any 

'Lewis  v.  Reilly,  1  Q.  B.  349.  '  Chappell  v.  Allen,  38  Miss.  213. 
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person  from  effectually  paying  any  partner  a  debt  due  the 
firm,  even  though  the  debtor  had  notice  of  the  said  arrange- 
ments by  the  partners.  And  a  payment  after  dissolution,  to 
an  insolvent  partner,  has  been  held  to  be  good  where  the 
partner  was  insolvent  at  the  time  the  partnership  was 
formed  and  known  to  be  so  to  the  other  members  of  the 
partnership.  *  But  where  the  legal  title  of  partnership 
property  has  been  transferred  to  an  assignee,  a  debtor  who 
should  pay  a  debt  to  any  one  of  the  partners,  after  notice  of 
the  assignment,  will  be  liable  to  the  assignee.  ° 

Upon  the  principle  which  holds  a  principal  bound  by 
the  acts  of  his  agent  whose  authority  he  has  revoked,  where 
insufficient  notice  of  such  revocation  has  been  given,  any 
person  who  deals  with  one  professing  to  act  for  himself  and 
others  as  partners  in  a  certain  firm,  believing  that  such  per- 
son so  acts,  and  being  justified  in  such  belief  either  by  what 
those  so  held  out  as  partners  have  done  or  failed  to  do,  has 
both  a  legal  and  a  moral  right  to  hold  them  as  partners.  ® 
This  is  true  of  every  dissolution,  except  that  caused  by  the 
death  of  one  of  the  partners ;  which  event  is  said  to  act  as  a 
universal  notice  of  dissolution,  or,  at  least,  to  render  farther 
notice  imnecessary. 

But  a  firm  creditor  having  notice  of  dissolution  when 
and  at  the  time  that  credit  is  extended  to  the  firm,  cannot 
recover  from  members  who  have  retired  therefrom  however 
the  knowledge  was  communicated  to  him.  "^  This  is  true 
also  where  the  dissolution  is  by  the  death  of  a  partner,  and 
the  debt  is  contracted  with  one  having  knowledge  of  the 
death.  * 

The  chief  importance  of  this  requirement  of  notice,  and 
the  principal  questions  arising  under  it,  belong  rather  to 
dissolution  by  change,  where  the  retiring  partner  must  give 
notice  of  his  retirement,  or  continue  to  be  held  as  a  part- 
ner.   This  subject  will  be  considered  under  its  proper  title. 

(d)  Upon  Actions  and  Remedies  After  Dissolution. — 
As  before  noted,  the  dissolution  of  a  partnership  has  no  ef- 
fect upon  the  rights  of  third  persons,  or  upon  the  rights  of 
a  firm  against  third  persons.    It  follows,  therefore,  that  ac- 

*  Major  T.  Hawkes,  12  HI.  298.  *  Davis  v.  Keyes,  38  N.  Y.  94. 

*  Gordon  ▼.  Freeman,  11  HI.  14.  *Stanwood  v.  Owen,  14  Gray  195. 

*  Pecker  t.  Hall,  14  Allen  532. 
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tions  by  and  against  a  dissolved  firm  must  continue  to  be 
what  they  would  have  been  prior  to  the  dissolution  of  the 
firm.  In  other  words,  all  the  names  of  the  partners  must 
be  used  in  an  action  brought  by  the  settling  partner,  for  a 
debt  due  to  the  firm.  If  a  debt  owed  by  the  firm  is  sued 
upon,  not  only  can  all  the  old  partners  be  sued,  but  it  is  not 
enough  to  make  the  settling  partner  the  sole  defendant, 
even  though  he  may  have  undertaken  to  pay  all  the  debts 
of  the  firm;  unless,  of  course,  it  is  intended  to  discharge  all 
the  other  partners  from  liability. 

A  dissolution  may  put  an  end  to  a  right  or  interest  held 
by  a  partnership,  if  it  be  held  upon  condition  that  the  part- 
nership exists.  The  same  rule  would  apply  if  the  right  or 
interest  was  of  such  a  nature  that  the  law  would  consider 
it  as  existing  only  during  the  life  of  the  partnership.  This 
rule  would  be  otherwise  if  the  right  or  interest  is  inde- 
pendent of  the  existence  of  the  partnership.  For  exam- 
ple :  A  lease  to  a  firm  from  a  stranger — ^i.  e.  one  not  a  part- 
ner— is  a  property  right  which  survives  the  dissolution  of 
the  partnership.  All  the  partners  continue  to  be  bound  by 
the  terms  thereof,  and  liable  for  the  rent,  although  all  are 
entitled  to  the  beneficial  use  of,  or  interest  in,  the  lease. 
But  if  it  is  stipulated  that  the  lease  is  to  continue  only  dur- 
ing the  term  of  the  partnership,  upon  the  dissolution  of  the 
partnership  the  lease  is  terminated.  The  same  rule  would 
apply  in  the  case  of  a  lease  held  by  the  firm,  as  such,  from 
one  of  the  partners. 

§30.  Dissolution  Effected  by  Member  or  Members  of 
Firm. — The  dissolution  of  a  partnership  may  be  effected  by 
the  act  and  intent  of  one  or  more  of  the  partners  only,  or 
as  the  result  of  some  act  or  condition  of  theirs.  For  ex- 
ample: At  common  law  the  marriage  of  a  female  partner 
dissolved  the  partnership  of  which  she  was  a  member,  for 
all  the  rights,  interests,  and  property  which  she  might  hold 
as  a  partner,  passed  at  once  to  her  husband  as  completely 
as  though  an  actual  transfer  had  been  made.  But  this 
would  not  so  operate  today  where  a  married  woman  has 
full  legal  rights  of  contract  as  though  unmarried. 

Whether  or  not  a  partner  has  the  right  to  terminate 
a  partnership  at  pleasure,  it  is  certain  that  an  assignment 
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by  one  partner  of  all  his  interest  in  the  joint  property, 
whether  to  a  stranger  or  to  the  other  members  of  the  part- 
nership, acts  at  once  as  a  withdrawal  of  that  assigning  part- 
ner from  the  firm  and  accordingly  works  a  dissolution  of  the 
firm.  ®  An  assignment  in  good  faith  by  one  partner  of  all 
the  partnership  property,  in  trust  for  the  payment  of  the 
debts  of  the  firm,  wiU  also  act  as  a  dissolution.  ^^  The  same 
is  true  in  the  case  of  a  levy  and  sale  on  execution  upon  the 
interest  of  an  insolvent  partner.  But  an  attachment  alone, 
in  mesne  process,  only  gives  a  lien  to  the  attaching  credi- 
tor, and  does  not  transfer  to  him  the  property,  and  conse- 
quently does  not  dissolve  the  partnership.  " 

^A  partnership  without  any  limitation  as  to  time,  is  con- 
strued as  one  at  will,  and  any  partner  may  dissolve  it  at 
any  moment.  Such  partner  must,  however,  take  a  suitable 
and  convenient  time  for  such  dissolution,  and  act  in  good 
faith  and  with  due  regard  for  the  rights  of  the  other  part- 
ners. / 

There  is  no  exact  way  defined  in  law  as  to  how  a  part- 
ner should  consummate  the  act  of  dissolution.  The  prime 
requisite  is  that  he  should  make  his  intention  known  to  the 
other  partners  and  as  soon  as  it  becomes  known  and  is  ac- 
companied by  some  act  in  conformity  therewith,  it  takes  ef- 
fect. Such  notice  must  of  course  be  explicit.  It  is  not 
enough  to  propose  to  dissolve  upon  certain  terms,  unless 
such  terms  are  accepted.  The  dissolution  of  a  partnership 
by  a  partner  either  by  act  or  at  will,  does  not  require  a 
written  declaration.  It  is  sufficient  if  his  desire  of  with- 
drawing from  the  partnership  is  manifested  by  any  means. 
But  it  must  be  a  present  intention.  A  mere  statement  that 
one  partner  intends  to  withdraw  at  some  future  time  will 
not  effect  a  present  dissolution,  ^^ 


CHAPTER  VII. 

LIMITED  PARTNERSHIPS. 

§31.  In  General. 

§31.    In  G-eneral. — A  limited  partnership  may  be  de- 
fined as  one  where  one  or  more  of  the  partners  are  such  in 

•  Merrick  v.  Brainard,  3  8  Barb.  574  "  Arnold  v.  Brown,  24  Pick  38. 

"Gordon  v.  Freeman,  11  111.  14.  "Van  Sandau  v.  Moore,  1  Russ.  463. 
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the  usual  way  with  respect  to  partnership  power,  property 
and  obligation,  and  where  others,  or  another  of  them  have 
placed  a  certain  sum  in  the  business  and  may  lose  that,  but 
are  not  liable  further.  Limited  partnerships  are  largely 
the  creatures  of  statute,  and  accordingly  the  statutes  of 
each  state  must  be  consulted  and  implicitly  followed  in 
order  to  be  sure  of  obtaining  the  benefit  of  such  a  combina- 
tion. 

The  general  principles  of  this  system  of  limited  part- 
nerships are,  Eirst,  ascertaining  the  actual  placing  of  the 
simi  proposed  in  the  joint  funds,  where  it  may  be  liable  for 
joint  debts;  Secondly,  giving  adequate  public  notice  of  the 
amount,  and  of  the  parties  and  the  nature  of  the  business 
to  be  conducted,  so  that  the  general  public  may  estimate 
correctly  the  credit  to  be  given  the  firm — and  providing  also 
that  notice  should  be  given  of  any  important  change ;  Third- 
ly, securing  this  joint  fund  from  undue  diminution,  and 
thus  preventing  the  original  notice  from  being  deceptive 
and  injurious. 

The  statutes  of  the  various  states  governing  such  part- 
nerships differ  somewhat  in  their  provisions,  but  may  be 
summarized  as  follows:  There  must  be  some  persons  who 
are  general  partners,  all  of  whose  names  are  used  in  the 
firm,  without  the  addition  of  the  "and  Co."  or  any  other 
phrase  indicating  that  there  are  other  general  partners.  All 
of  these  general  partners  are  liable  to  creditors  in  precisely 
the  same  way  as  if  there  were  no  special  or  limited  part- 
ners. The  general  partners  alone  conduct  and  control  the 
business  of  the  partnership.  But,  in  some  states,  the 
statute  permits  the  special  partner  to  examine  at  his  pleas- 
ure into  the  accounts  and  business  of  the  firm,  and  give  ad- 
vice in  relation  to  it;  and  where  this  is  not  expressly  per- 
mitted, it  would  doubtless  be  allowed  as  a  matter  of  in- 
herent right. 

There  must  be  a  certificate,  signed  by  all  the  parties, 
setting  forth  sundry  particulars,  verified  by  the  oath  or  af- 
firmation of  the  parties;  and  before  the  business  commences 
this  certificate  must  be  properly  advertised,  and  also  re- 
corded with  some  public  records  in  the  place  where  the 
parties  reside,  or  in  the  place  where  the  firm  is  to  do  busi- 
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ness,  or  in  both,  and  in  every  other  place,  where  the  firm 
subsequently  is  to  do  business. 

The  particulars  which  this  certificate  must  state  are 
generally  these:  (a)  The  names  of  all  the  partners,  dis- 
tinguishing between  those  who  are  to  be  general  and  those 
who  are  to  be  only  special;  and  the  residences  of  all. 

(b)  The  name  which  the  firm  is  to  bear.  The  amount  of 
money  actually  paid  in,  in  cash,  by  the.  special  partners. 

(c)  The  nature  of  the  business  in  which  the  firm  proposes 
to  engage,  or  for  which  it  is  formed,  (d)  The  time  for 
which  the  partnership  is  formed;  that  is,  the  day  on  which 
it  is  to  begin  and  the  day  on  which  it  is  to  end,  or  the  period 
for  which  it  is  to  endure. 

All  of  these  requirements  are  preliminary  measures  of 
notice  and  precaution.  And  the  special  partner  must  look 
to  it  that  all  are  complied  with;  for  a  substantial  mistake, 
or  an  intended  omission,  or  error,  by  himself  or  by  a  general 
partner,  or  by  other  special  partner,  destroys  the  limitation 
of  the  partnership,  and  all  the  partners  stand  at  once  on  the 
common  general  liability  of  partners.  This  is  certainly  so 
as  to  the  creditors,  without  exception  or  qualification.  As 
between  the  partners,  their  agreement  might  still  be  valid, 
and  would  then  affect  their  mutual  rights  And  obligations. 

Besides  ihese  preliminary  precautions  there  are  others, 
which  come  into  force  after  the  partnership  is  established, 
and  remain  in  force  so  long  as  the  partnership  is  in  opera- 
tion, which  are  not  less  important.  The  capital  is  not  to  be 
reduced  during  the  partnership.  If  a  special  partner  with- 
draws any  part  of  the  capital,  and  the  firm  becomes  insolv- 
ent, he  is  liable  to  the  creditors  for  the  amount  so  with- 
drawn, with  interest.  Whether  a  withdrawal  or  a  diminu- 
tion of  the  capital  by  a  general  partner,  without  the  con- 
sent, or  knowledge, — or  with  ignorance  through  negli- 
gence,— of  the  special  partner,  would  make  him  liable,  does 
not  distinctly  appear  from  the  authorities,  but  it  would 
seem  that  it  would  not.  If  the  name  of  the  special  partner 
be  used  in  any  contract  with  his  consent;  and,  still  more,  if 
he  take  an  active  part  in  the  formation  of  any  of  the  firm's 
contracts,  he  is  liable  upon  it  as  a  general  partner. 

In  some  of  the  states  there  seems  to  be  no  restrictions 
as  to  the  purposes  for  which  these  special  partnerships  may 
be  formed.    In  others,  certain  objects  or  kinds  of  business 
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are  enumerated  which  may  be  thus  carried  on.  In  others, 
some  are  excepted,  as  banking  and  insurance.  In  many  of 
the  states  in  which  limited  partnerships  are  permitted, 
banking  is  prohibited  except  by  expressly  authorized  cor- 
porations. ^ 

'See     generally,     Troubat,     Limited      v.  Buisson,  11  How.  N.    Y.    Prac.    R. 
Partnerships,  s.  ,39;  Ames  v.  Down-  385,  et  seq. 

ing,  1  Bradford  321,  329;  Jacquin-«a 


QUIZZER 

REMEDIES  OP  THIRD  PERSONS  AGAINST  PARTNERS. 

1-  §17.    Do  the  general  rules  of  law  apply  with  respect  to 

the  rights  of  third  persons  against  partners'?  If 
not,  state  exceptions. 

2-  What  are  the  rights  of  creditors  of  the  partners 

jointly? 

3-  How  is  the  co-partnership  properly  treated  with 

respect  to  the  debts  ? 

4-  Does  priority  of  attachment  ever  affect  the  rights 

of  creditors? 

5-  Does  equity  give  priority  to  joint  creditors'? 

6-  What  is  meant  by  the  term ' '  in  pari  passu, ' '  as  ap- 

plied in  the  equitable  adjustment  of  partner- 
ship debts? 

7-  §18.     Wliat  is  the  general  rule  with  reference  to  the 

rights  of  a  private  creditor  in  the  debtor  part- 
ner's share? 

8-  What  is  the  nature  of  such  share? 

9-  Does  the  right  of  any  one  partner  differ  from 

those  of  his  co-partners? 

10-  What  is  necessary  in  order   to   segregate   each 

partner's  share? 

11-  Is  the  consent  of  co-partners  an  essential  element 

in  order  that  one  partner  may  dispose  of  his 
share  without  duly  segregating  it  ? 

12-  What  is  acquired  by  a  purchaser  of  a  partner's  in- 

terest with  the  consent  of  co-partners? 

13-  Is  the  right  acquired  by  an  attachment  of  a  part- 

ner's interest  the  same? 
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14-  Distinguish  between  the  right  of  an  attachment  of 

a  partner's  interest,  and  the  attachment  of  a 
definite  portion  of  the  partnership  property. 
State  fuUy. 

15-  Where  a  sale  is  permitted  under  an  execution, 

what  is  the  duty  of  the  sheriff  with  respect  to 
the  proceeds  of  the  sale  ? 

16-  At  what  point  is  the  property  right  of  the  partner 

in  the  goods  so  sold  divested? 

17-  What  is  the  effect  of  such  sale  upon  the  partner- 

ship? 

18-  What  is  the  effect  of  the  insolvency  of  the  part- 

nership upon  an  attachment  of  a  private 
creditor? 


PARTNERSHIP  RIGHTS  IN  REAIi  PROPBRTY. 

1-  §19.    What  was  the  rule  at  common  law  with  respect 

to  dealings  in  land  by  a  partnership? 

2-  Is  the  rule  the  same  at  present? 

3-  §20.    What  is  the  test  as  to  whether  land  purchased  by 

a  partnership  becomes  partnership  property? 

4-  How  is  land  appropriated  to  partnership  pur- 

poses? 

5-  What  is  necessary  to  effect  such  appropriation? 

6-  •         Is  the  holding  of  land  in  the  joint  names  of  two 

or  more  partners  sufficient  to  constitute  an  ap- 
propriation? 

7-  In  such  instance,  how  will  the  land  be  deemed  as 

held? 

8-  What  is  the  presmnption  of  law  where  land  is  so 

purchased? 

9-  §21.    What  restriction  is  placed  upon  the  power  of  con- 

veying land  held  by  a  partnership? 

10-  What  rule  prevails  regarding  the  inheritance  of 

land  so  held? 

11-  To  what  extent  does  the  Statute  of  Frauds  apply? 

12-  §22.     Are  the  general  rules  in  equity  the  same  as  those 

at  law  with  respect  to  transactions  in  land  by  a 
partnership  ? 

13-  What  are  the  rights  of  a  surviving  partner  in  land 

held  by  the  partnership? 
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14-  In  case  of  debts  against  the  partnership  how  is 

the  realty  treated? 

15-  What  is  the  basis  of  such  a  ruling  with  respect  to 

the  disposition  of  the  land? 

16-  §23.    What  are  the  dower  rights  in  real  estate  held  by 

a  partnership? 

17-  What  is  the  effect  of  a  transfer  of  the  real  estate 

to  a  third  person  as  affecting  dower  rights? 

18-  What  are  the  rights  of  an  heir  to  partnership 

realty? 

19-  What  is  the  basis  of  such  rule  ? 

20-  What  rule  obtains  where  land  is  held  by  partners 

as  partnership  property,  but  in  form  as  tenants 
in  common? 

21-  §24.    What  in  general  is  the  right  of  a  firm  creditor  in 

the  realty  of  a  partnership? 

22-  In  case  the  personal  property  of  the  partnership 

be  insufficient  to  meet  the  obligation  of  the  firm, 
what  is  the  status  of  the  realty  ? 

23-  In  case  of  the  death  of  a  partner  holding  the  legal 

title  to  the  partnership  realty,  what  are  the 
rights  of  dower  and  inheritance  ? 

24-  §25.    Is  the  power  of  a  partner  the  same  over  realty  as 

personalty? 

25-  What  restrictions  regarding  its   disposition  are 

imposed  upon  him? 

26-  Is  the  effect  of  a  sale  of  a  partner's  own  interest 

in  the  partnership  realty  the  same  as  a  sale  by 
him  of  the  legal  title  thereto,  where  such  title 
is  in  him? 

27-  What  is  the  effect  of  a  sale  by  order  of  court  to 

satisfy  the  debts  of  a  deceased  partner? 


DISSOLUTION. 


1-  §26.    What  is  the  presumption  of  law  with  respect  to 

the  term  of  a  partnership? 

2-  After  dissolution  does  any  liability  or  community 

of  interest  continue  ? 

3-  §27.    What  results  after  the  expiration  of  the  term  of  a 

partnership,  where  the  relationship  of  partners 
is  continued? 
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4-  What  is  the  effect  upon  a  partnership  of  the  hap- 

pening of  an  event  upon  which  the  partnership 
was  conditioned? 

5-  §28.    How  may  a  partnership  be  terminated  prior  to 

the  expiration  of  the  term  for  which  it  was 
formed?  , 

6-  Are  the  rights  of  the  minority  members  of  a 

partnership  affected  by  an  agreement  of  a  ma- 
jority to  dissolve?  If  so,  under  what  circum- 
stances ? 

7-  How  may  a  dissolution  be  inferred? 

8-  §29.    What  is  the  effect  of  a  dissolution  upon  the  prop- 
(a)         erty  rights  of  partners  ? 

9-  To  what  extent  are  the  powers  of  partners  af- 

ected  by  dissolution? 

10-  What  is  the  rule  with  respect  to  the  adjustment 

of  firm  debts  by  one  member  of  the  former 
partnership  ? 

11-  Is  the  rule  the  same  with  respect  to  debts  due  the 

firm? 

12-  (b)     In  the  absence  of  express  provision  for  the  distri- 

bution of  firm  assets  upon  dissolution,  what  will 
result? 

13-  (c)     What  is  the  general  effect  of  dissolution  upon  the 

rights  of  third  parties  ? 

14-  What  is  the  effect  of  a  private  agreement  among 

partners  concerning  joint  property,  and  what 
restriction  is  placed  thereon? 

15-  What  is  the  general  provision  as  to  the  termina- 

tion of  a  partnership  ? 

16-  What  is  the  effect  upon  the  partners  of  such  an 

agreement? 

17-  Has  such  an  agreement  the  same  effect  upon  credi- 

tors of  the  firm? 

18-  What  principle  of  agency  law  applies  in  the  case 

of  a  dissolution  of  a  partnership  ? 

19-  Is  there  any  exception  to  the  application  of  this 

principle? 

20-  What  effect  has  notice  of  a  dissolution  upon  the 

rights  of  third  persons  ? 
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21-  (d)     What  effect  has  dissolution  upon  actions  by  or 

against  a  firm? 

22-  What  is  the  rule  with  reference  to  the  parties  to 

the  action? 

23-  Where  a  right  or  interest  is  conditioned  upon  the 

existence  of  the  partnership,  what  is  the  effect 
of  a  dissolution? 

24-  §30.    How  may  a  dissolution  by  the  act  of  one  or  more 

of  the  partners  only  be  effected? 

25-  What  is  the  effect  of  an  assignment  by  one  part- 

ner of  all  his  interest  in  the  partnership? 

26-  What  is  the  effect  of  a  sale  on  execution  of  a  part- 

ner's interest? 

27-  Does  an  attachment  act  in  the  same  way? 

28-  Of  what  status  is  a  partnership  without  limitation 

as  to  time  ? 

29-  What  are  the  essentials  of  a  dissolution  by  one 

partner? 


LIMITED  PARTNERSHIP. 

1-  §31.    Define  a  limited  partnership. 

2-  State  the  general  principles  underlying  the  forma- 

tion of  a  limited  partnership. 

3-  In  a  limited  partnership  are  the  general  partners 

exempt  from  liability? 

4-  To  which  class  of  partners  is  the  general  conduct 

of  the  business  entrusted? 

5-  What  are  the  essentials  of  a  valid  certificate  neces- 

sary to  be  filed  in  the  forming  of  a  limited  part- 
nership? 

6-  What  is  the  result  of  a  failure  of  a  special  partner 

to  comply  with  the  statutory  provisions  relating 
thereto? 

7-  Of  what  effect  is  the  withdrawal  by  a  special  part- 

ner of  a  part  of  the  capital  of  the  partnership? 

8-  In  what  way  can  a  special  partner  be  held  liable 

as  a  general  partner? 

9-  Generally,  what  restrictions  are  placed  by  statute 

upon  the  formation  of  limited  partnerships? 


Ammran  ^xtmBmn  Mntwrfittg 

(Non-Resident  Instruction). 
Chartered  Under  the  Laws  of  California. 
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LESSONS  29  AND  30.— 

TITLE  IX.  —  BAILMENTS. 
By  R.  W.  Core,  A.  B.,  LL.  B. 


LESSON  29.- 


CHAPTER  I. 

DEFINITIONS     AND     ESSENTIALS. 


§1.  Definitions. 

2.  Bailment  and  Sale  Distinguished. 

3.  How  Created. 

4.  General  Principles. 

(a)  Generally. 

(b)  Subject  Matter. 

(c)  Parties. 

(d)  Title  and  Right  to  Property. 

(e)  Estoppel  of  Bailee. 

(f)  Delivery  to  Bailee. 

(g)  Acceptance  by  Bailee. 

(h)   Exercise  of  Care  by  Bailee. 
(I)     Redelivery  by  Bailee. 
6.  .Termination  of  the  Bailment. 

(a)  By  Performance  of  Bailment. 

(b)  By  Act  of  Parties. 

(c)  By  Operation  of  Law, 

§1.  Definitions. — Bailment  is  a  word  of  Norman  deri- 
vation and  represents  the  bare  idea  of  transfer  of  posses- 
sion. Two  definitions  of  bailment  have  been  given  by  Sir 
William  Jones.  (1)  "A  delivery  of  goods  on  condition,  ex- 
press or  implied  that  they  should  be  restored  by  the  bailee 
to  the  bailor,  or  according  to  his  directions  as  soon  as  the 
purpose  for  which  they  are  bailed  shall  be  answered;"  and 
(2)  "A  delivery  of  goods  in  trust,  on  a  contract,  expressed 
or  implied,  that  the  trust  shall  be  duly  executed  and  the 
goods  redelivered  as  soon  as  the  time  or  use  for  which  they 
were  bailed  shall  have  elapsed  or  be  performed." 

A  more  complete  as  well  as  accurate  definition  is  that 
given  by  Hale,  who  says  that  "a  bailment  is  a  transfer  of 
the  possession  of  personal  property,  without  a  transfer  of 
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ownership,  for  the  accomplishment  of  a  certain  purpose, 
whereupon  the  property  is  to  be  redelivered  or  delivered 
over  to  a  third  person. ' ' 

The  party  first  delivering  the  thing  is  the  bailor;  the 
recipient,  upon  whom  rests  the  duty  of  a  final  return,  or 
delivery  over,  is  the  bailee. 

§2.  Bailment  and  Sale  Distinguished.  —  When  per- 
sonal property  is  delivered  by  the  owner  to  another  party 
it  frequently  becomes  necessary  to  determine  whether  the 
title  thereto  remains  in  the  party  making  the  delivery  or 
passes  to  the  other  party.  In  other  words,  whether  the 
transaction  constitutes  a  bailment  or  a  sale.  The  funda- 
mental distinction  between  the  two  is  that  a  bailment  con- 
templates the  return  of  the  article  bailed,  either  in  the  same 
or  in  an  altered  form,  while  a  sale  destroys  any  such  obliga- 
tion to  return  the  property  delivered.  In  fact  it  is  the 
transfer  of  ownership  in  the  thing  delivered  which  distin- 
guishes a  sale  from  a  bailment. 

§3.  How  Created. — A  bailment  may  be  created  by  con- 
tract or  may  arise  by  operation  of  law.  The  former  source 
is  by  far  the  more  common,  but  in  certain  instances  where 
a  person  comes  into  possession  of  property  over  which  he 
has  no  right  of  ownership,  the  law  creates  the  relation  of 
bailment. 

§4.  General  Principles,  (a)  Generally. — There  are 
certain  general  principles  common  to  all  bailments  which  it 
is  important  that  we  examine  carefully,  inasmuch  as  the 
rights,  duties  and  liabilities  of  the  parties  to  a  contract  of 
bailment  are  determined  primarily  by  the  contract  itself 
and  the  purpose  of  the  bailment. 

(b)  Subject  Matter. — The  subject  matter  of  a  bail- 
ment must  be  personal  property.  Real  property  cannot  be 
bailed.  Any  kind  of  personal  property  may  become  the 
subject  of  a  bailment  unless  a  statutory  regulation  provides 
otherwise.  A  chose  in  action  may  be  bailed.  Hence  it  is 
not  necessary  that  the  subject  of  a  bailment  be  corporeal 
property.  Property  that  is  not  in  existence  or  that  is  to  be 
acquired  in  the  futiu-e  cannot  be  bailed. 
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(c)  Parties. — Any  person  having  legal  capacity  to 
make  a  contract  may  become  a  bailee.  Generally  speaking, 
a  person  has  the  same  right  to  decline  to  become  a  baiJee 
that  he  has  to  decline  to  become  a  purchaser,  but  innkeep- 
ers, common  carriers,  wharfingers  and  warehousemen  are, 
by  reason  of  their  occupation,  excepted  from  this  right  of 
declination,  within  the  scope  of  their  public  service.  The 
ordinary  rules  regarding  contractural  capacity  of  parties 
apply  to  all  contracts  of  bailment  created  by  contract.  How- 
ever, in  bailments  arising  by  operation  of  law,  the  capacity 
of  the  parties  is  of  importance  only  in  determining  what  is 
the  bailee's  liability. 

(d)  Title  and  Right  of  Property. — It  is  necessary 
that  a  bailor  have  such  possessory  interest  in  the  property 
to  be  bailed  as  will  entitle  him  to  assert  his  interest  against 
all  the  world  except  the  rightful  owner;  but  it  is  not  neces- 
sary that  his  title  be  absolute.  Thus  it  was  held  that  a  boy 
who  found  a  jewel  and  left  it  in  the  hands  of  a  jeweler  could 
maintain  an  action  for  possession  of  the  stone,  although  he 
was  not,  except  as  the  finder  of  the  jewel,  the  rightful  owner 
of  it.  The  jeweler  was  the  boy's  bailee  by  contract  and  he, 
in  turn,  by  operation  of  law,  was  the  bailee  of  the  owner  of 
the  jewel. 

The  right  of  property  in  the  thing  bailed  always  re- 
mains in  the  bailor,  who  may  transfer  such  right  without 
the  consent  of  the  bailee.  It  is  to  be  remembered  that  the 
retention  in  goods  bailed  of  the  right  of  property  by  the 
party  bailing  them  is  a  distinction  between  a  bailment  and 
a  sale.  For  example,  where  the  owner  of  cotton  which  had 
been  seized  by  custom  officers  of  a  port,  for  the  purpose 
of  collecting  custom  charges  thereon,  sold  the  cotton  and 
gave  the  purchaser  an  order  on  the  customs  officer,  also 
notifying  him  of  the  sale,  all  the  rights  of  the  vendor  passed 
to  the  vendee,  to  the  exclusion  of  a  subsequent  attaching 
creditor  of  the  vendor,  and  it  was  not  material  whether  the 
customs  officer  consented  to  such  sale. 

(e)  Estoppel  of  Bailee. — A  bailee  is  estopped  to  dis- 
pute the  title  of  his  bailor  in  the  thing  bailed.  This  es- 
toppel is  limited  to  the  bailor's  title  at  the  time  of  the  de- 
livery to  the  bailee  of  the  bailed  property.  For  instance, 
where  a  party  borrowed  a  gun  and  upon  finding  that  the 
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weapon  was  his  own  refused  to  return  it,  it  was  held  that 
he  must  restore  it  to  the  possession  of  the  bailor  before  he 
could  legally  dispute  the  latter 's  title  to  it.  ^  In  case,  how- 
ever, a  bailee  has  a  special  title  in  the  property  bailed,  he 
is  not  estopped  to  set  up  this  title  against  the  bailor,  if  it 
does  not  involve  a  denial  of  the  general  title  of  his  bailor. 

(f )  Delivery  to  Bailee. — It  is  essential  to  a  bailment 
that  there  be  actual  delivery  to  the  bailee  of  the  property 
bailed.  Unless  there  is  a  delivery  there  is  no  bailment. 
The  delivery  marks  the  real  beginning  of  the  bailment.  It 
may  be  actual  or  constructive.  Where  there  is  an  actual 
physical  transfer  of  the  possession  of  the  property  the 
delivery  is  actual.  Where  there  is  no  actual  transfer  of 
possession,  but  the  circumstances  indicate  an  intention  of 
the  party  in  possession  to  hold  the  goods  as  bailee  for  the 
other  party,  the  delivery  in  bailment  is  constructive.  In- 
stances of  this  kind  exist  where  a  merchant  holds  goods 
after  sale,  at  the  disposal  of  the  purchaser. 

(g)  Acceptance  by  Bailee. — ^Inasmuch  as  the  duties 
of  a  bailee  cannot  be  forced  upon  a  person  without  his  con- 
sent it  foUows  that  there  must  be  an  acceptance  by  him  of 
the  subject  matter  in  order  to  constitute  a  contract  of  bail- 
ment. ^  Such  an  acceptance  may  be  actual,  or  it  may  be 
constructive, — as  when  goods  are  delivered  at  a  wharf  or 
station  platform  that  is  kept  open  by  a  carrier  to  receive 
goods  for  hire.  ^ 

(h)  Exercise  of  Care  by  Bailee. — In  the  absence  of 
express  contract,  a  bailee's  obligation  to  a  bailor  is  meas- 
ured by  due  care  of  the  bailed  property  under  the  circum- 
stances. In  ordinary  bailments  if  a  loss  occurs  without  the 
negligence  of  the  bailee,  it  falls  upon  the  bailor.  The  lia- 
bility of  the  bailee  therefore  depends  upon  the  existence 
of  negligence  on  his  part,  a  failure  to  exercise  due  care. 
With  the  exception  of  such  bailees  as  carriers  and  inn- 
keepers, whose  liability  is  practically  that  of  an  insurer, 
there  can  be  no  recovery  for  damage  to  bailed  property 
unless  the  bailee  has  been  negligent  in  connection  there- 
with. 

» Roberts  v.  Noyes,  76  Maine  590.  « Rodgers  v.  Stophel,  32  Pa.  St.  111. 

»Mlch.  Cent.  R.  Co.  v.  Carrow,  73  III. 
348. 
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In  the  celebrated  case  of  Coggs  v.  Bernard,  Lord  Holt 
describes  negligence  of  a  bailee  as  being  of  three  degrees: 
(1)  Where  the  bailment  is  for  the  sole  benefit  of  the  bailor, 
the  bailee  will  be  liable  only  for  gross  negligence;  (2) 
Where  the  bailment  is  for  the  benefit  of  both  parties,  he 
will  be  liable  for  ordinary  negligence;  (3)  Where  the  bail- 
ment is  for  the  sole  benefit  of  the  bailee  he  will  be  liable 
for  slight  negligence. 

A  better  understanding  of  the  meaning  of  these  dis- 
tinctions may  perhaps  be  obtained  by  considering  the  de- 
gree of  diligence  required  in  each  class  of  bailment.  That 
is  to  say,  in  the  first  class  named  the  measure  of  duty  of 
the  bailee  is  slight  diligence.  Therefore  a  slight  negligence 
would  not  indicate  a  failure  to  exercise  proper  care.  In 
such  a  case  a  bailee  is  liable  only  for  a  great  omission  of 
diligence,  or  in  other  words,  for  gross  negligence.  In  like 
manner,  where  the  diligence  required  is  great,  a  slight 
omission  will  constitute  negligence.  The  following  tabu- 
lation will  serve  to  bring  the  distinctions  pertaining  to  the 
several  classes  of  bailments  more  clearly  to  the  mind:  * 


Kind  of   Bailment 

For  Sole  Benefit  of  Bai- 
lor— Deposit  and  Man- 
datum. 

For  Sole  Benefit  of  Bai- 
lee— Commodatum. 

For  Benefit  of  Both — 
Pledge  and  Hiring  Bail- 
ments. 


Diligence   Required 


Slight  Diligence 


Great  Diligence 


Ordinary  Diligence 


Bailee  Liable  for 


Gross  Negligence. 


Slight  Negligence. 


Ordinary  Negligence. 


(i)  Redelivery  by  Bailee. — The  obligation  on  the  part 
of  the  bailee  to  return  the  property  bailed  to  the  bailor, 
or  to  deliver  it  to  some  third  person  at  the  bailor's  direc- 
tion, is  an  essential  part  of  every  bailment.  The  bailee 
must  redeliver  to  the  proper  person,  and  he  is  liable  for 


*The  explanations  of  other  writers 
may  be  of  assistance  in  giving  a 
clearer  conception  of  these  terms. 
Judge  Story  says  "Slight  diligence 
is  that  which  persons  of  less  than 
common  prudence,  or,  indeed,  of 
any  prudence  at  all,  take  of  their 
own  concerns."  A  failure  to  ex- 
ercise such  diligence  would  be 
gross  negligence.  Of  ordinary  di- 
ligence   Judge    Story    says    "that 


may  be  said  to  be  ordinary  or  com- 
mon diligence,  in  the  sense  of  the 
law,  which  men  of  common  pru- 
dence generally  exercise  about 
their  own  affairs  in  the  age  and 
country  in  which  they  live."  Such 
a  standard  must,  of  course,  vary 
with  time,  place,  and  such  circum- 
stances as  custom  and  business 
usage. 
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any  failure  to  do  so.    The  proper  redelivery  of  bailed  prop- 
erty marks  the  termination  of  the  contract  of  bailment. 

§5.  Termination  of  the  Bailment.  —  The  ways  in 
which  a  bailment  may  be  terminated  may  be  classified  as 
foUows:  (a)  By  Performance  of  the  Bailment;  (b)  By 
Other  Acts  of  the  Parties;  (c)  By  Operation  of  Law. 

(a)  By  Performance  of  Bailment. — The  performance 
of  a  bailment  terminates  it.  Such  performance  may  be 
brought  about  by  the  expiration  of  the  time  for  which  the 
property  was  bailed,  or  by  the  accomplishment  of  the  pur- 
pose of  the  bailment.  If  the  contract  of  bailment  is  for  a 
certain  length  of  time,  when  that  time  expires  there  will 
no  longer  be  any  agreement  to  support  the  bailment.  ^  If 
the  purpose  of  the  bailment  has  been  performed  there  is  no 
longer  any  cause  for  continuing  it,  and  the  bailor  may  bring 
it  to  an  end  by  demanding  a  return  of  the  goods  or  the 
bailee  may  terminate  it  by  tendering  them. 

(b)  By  Act  of  Parties. — Termination  by  the  act 
of  the  parties  may  be  brought  about  in  a  number  of  ways. 
The  parties  may  at  any  time  mutually  agree  to  terminate 
the  bailment.  In  this  respect  a  bailment  is  like  any  other 
contract  and  may  be  rescinded  at  any  time  by  the  parties 
who  created  it.  If  the  bailment  is  for  the  sole  benefit  of  the 
bailor  it  may  generally  be  terminated  by  either  party  at 
his  option,  inasmuch  as  there  is  in  such  case  no  consider- 
ation upon  which  either  party  may  demand  a  continuation 
of  the  bailment.  This  is  true  of  mandates  and  deposits. 
The  demand  of  the  bailor  may,  however,  be  refused  in  cer- 
tain cases  when  an  immediate  compliance  would  work  a 
hardship  to  the  bailee  and  be  of  no  particular  benefit  to 
the  bailor.  ® 

When  the  agreement  does  not  fix  any  definite  time  for 
the  termination  of  the  bailment,  the  bailor  may  terminate 
it  by  demanding  a  return  of  the  property  to  be  made  within 
a  reasonable  time.  What  constitutes  a  reasonable  time  is 
a  question  of  fact  to  be  determined  by  the  jury.  In  case 
the  bailment  is  for  the  sole  benefit  of  the  bailee  he  may 
terminate  it  at  any  time  by  a  redelivery  to  the  bailor  of 

•Cobb  V.  Wallace,  5  Tenn.  539.  •Miller  v.  Dayton,  94  Minn.  340. 
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the  property  bailed;  and  if  the  baihnent  is  a  deposit,  he 
may  make  such  return  after  giving  reasonable  notice. 
When  the  bailment  is  one  of  mutual  benefit  it  is  supported 
by  a  consideration  and  cannot  be  terminated  by  an  act  of 
one  of  the  parties  alone,  unless  there  has  been  a  breach  of 
some  term  of  the  contract  on  the  part  of  the  other  party. 

A  bailment  may  also  be  terminated  by  the  wrong  of 
the  bailee.  If  he  agrees  to  return  the  property  at  a  fixed 
time  and  fails  to  do  so;  or  if  he  does  some  act  indicating 
that  he  holds  the  propert}^  adversely  to  the  bailor;  or  if  he 
misuses  the  property  intrusted  to  him,  the  bailor  may  by 
such  acts  of  the  bailee,  treat  the  bailment  as  terminated.  ^ 
In  such  cases  of  termination  by  the  bailor,  the  statute  of 
limitations  does  not  begin  to  run  against  the  bailor  until 
he  has  discovered  the  breach  of  trust.  ^ 

(c)  By  Operation  of  Law. — Termination  by  operation 
of  law  may  also  occur  in  several  ways.  For  instance, 
where  the  bailee  subsequent  to  the  bailment  becomes 
owner  of  the  property  bailed,  or  where  the  property  is  de- 
stroyed, the  bailment  terminates,  as  there  is  then  no  foun- 
dation left  for  the  bailment  relation  to  rest  upon.  When  a 
bailment  is  for  the  sole  benefit  of  the  bailor  it  terminates 
upon  the  death  of  either  party  before  performance  is  en- 
tered upon.  When  it  is  for  the  sole  benefit  of  the  bailee  it 
terminates  immediately  upon  his  death.  If  the  bailment 
is  one  of  mutual  benefit,  and  does  not  depend  upon  the  per- 
sonal skill  of  the  bailee  but  can  be  completed  by  his  per- 
sonal representatives,  it  would  not  necessarily  terminate 
upon  his  death.  An  example  of  such  a  bailment  is  a  bail- 
ment of  material  to  be  manufactured  into  certain  goods. 
The  same  doctrine  that  governs  all  personal  contracts 
applies  here.  It  has  been  held  that  a  building  contract 
where  the  materials  were  furnished  by  the  owner,  and  the 
contract  not  calling  for  personal  skilled  services  of  the 
contractor,  may  be  completed  by  his  executor.  *  In  such 
a  case  the  contract  is  property  belonging  to  the  estate  of 
the  deceased  and  which  his  representatives  have  the  right 
to  protect. 

*Lay  V.  Lawson,  23  Ala.  277.  •  Bambrick  v,  Webster,  53  Mo.  App. 

•Crump  V.  Mitchell,  34  Mias.  449.  225. 
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A  bailment  may  also  be  terminated  by  either  party 
becoming  legally  incompetent  to  carry  out  the  purpose  of 
the  bailment.  Such  incompetency  may  arise  through  mar- 
riage, insanity,  bankruptcy,  and  in  other  ways,  and  the 
effect  of  each  must  be  determined  from  the  circumstances 
of  the  bailment. 
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CHAPTER  n. 

CLASSIFICATION. 

{6.  Roman  Classification. 

(a)  Generally. 

(b)  Depositum. 

(c)  Mandatum. 

(d)  Commodatum. 

(e)  Pignus. 

(f)  Locatio. 

7.  Modern  Classification. 

§6.  Roman  Classification.  —  (a)  Generally.  —  The 
principles  of  the  law  of  bailments  were  known  to  the 
Romans,  and  the  classification  made  by  their  jurists, 
together  with  the  names  applied  by  them,  have  been 
adopted  into  our  system  of  law.  The  divisions  usually  rec- 
ognized are  as  follows: 

(b)  Depositum. — A  Deposit  is  a  bailment  of  personal 
property  to  be  kept  for  the  benefit  of  the  bailor,  without 
recompense  to  the  bailee,  and  returned  whenever  the 
bailor  requires  it.  The  bailor  and  bailee  in  bailments  of 
this  character  are  sometimes  known  as  depositor  and  de- 
positary. A  finder  of  lost  property  is  a  depositary.  ^  A 
party  who  consents  to  a  deposit  of  money  in  his  name  in 
a  bank  by  another  party,  and  assumes  no  further  control 
over  the  funds  than  to  draw  them  out  when  the  other  party 
may  direct,  becomes  a  depositary.  ^  From  the  above  illus- 
trations it  may  be  seen  that  a  deposit  may  be  created  by 
operation  of  law  as  well  as  by  contract.  Another  case  of 
deposit  by  operation  of  law  arises  when  a  storm,  or  the 
freshet  of  a  river,  throws  one  party's  goods  upon  the  land 
of  another,  in  which  case  the  latter  party  is  the  depositary. 
Judge  Story  called  such  bailments  ** involuntary  deposits.'* 

In  order  to  constitute  a  deposit  the  bailment  must  be 
for  the  sole  benefit  of  the  bailor.  The  least  benefit  to  the 
bailee  arising  from  the  deposit,  will  make  the  bailment 
one  of  mutual  benefit  and  thereby  change  the  character  of 
the  bailment  and  the  degree  of  diligence  required  of  him  in 
the  care  of  the  thing  deposited.  The  operation  of  even  an 
indirect  benefit  as  a  consideration  in  such  instances  is  il- 
lustrated in  the  case  of  Vigo  Agricultural  Society  v.  Brum- 

» Dougherty  v.  Poaegate,  3  Iowa  88.         'Dustln  v.  Hodgin,  38  111.  352. 
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fiel.  ^  In  this  case  the  court  said  that  in  placing  his  prop- 
erty on  exhibition  at  the  request  of  the  Society,  Brumfiel 
assisted  in  enabling  it  to  conduct  its  exhibition,  and  that 
this  was  a  consideration  that  made  the  bailment  one  of 
mutual  benefit,  and  accordingly  required  of  the  Society 
the  exercise  of  greater  care  of  the  bailment  than  otherwise. 
In  cases  of  deposit  the  depositary  is  bound  to  return  the 
identical  thing  deposited,  at  the  request  of  the  bailor,  to- 
gether with  any  profit  or  increase  that  may  have  accrued 
therefrom  during  the  bailment.  Interest  on  securities,  and 
offspring  of  animals,  may  be  suggested  as  illustrations  of 
such  profit  and  increase. 

(c)  Mandatum.  —  A  Mandate  is  a  bailment  of  per- 
sonal property  in  which  the  bailee  undertakes  to  do  some 
act  upon  or  in  connection  with  the  thing  bailed,  without 
reward.  A  celebrated  example  of  this  kind  of  a  bailment 
is  the  case  of  Coggs  v.  Bernard.''  In  this  case  the  defend- 
ant Bernard  undertook  gratuitously  to  move  wine  belong- 
ing to  the  plaintiff  Coggs;  and  in  the  removal  lost  a  portion 
of  the  wine.  The  court  held  that  inasmuch  as  the  defend- 
ant had  undertaken  to  carry  the  goods  safely  although 
without  recompense  he  was  responsible  for  damage  occa- 
sioned by  gross  neglect  in  their  carriage,  but  was  not  re- 
sponsible unless  his  negligence  was  gross.  In  other  words 
Bernard  was  obliged  in  that  instance  to  exercise  only  slight 
diligence  in  the  care  of  the  goods. 

It  may  be  observed  here  that  the  classification  of  bail- 
ments already  given  is  to  be  considered  carefully,  since  the 
liabilities  of  the  parties  are  to  be  determined  from  the 
character  of  the  bailment.  In  a  mandate  the  bailor  is  some- 
times called  a  mandator,  and  the  bailee  a  mandatary.  To 
constitute  such  a  bailment  the  work  undertaken  must  be 
gratuitous  on  the  part  of  the  bailee,  and  voluntary  on  the 
part  of  the  bailor. 

There  is  a  distinction  to  be  kept  in  mind  between  a 
deposit  and  a  mandate.  As  Sir  William  Jones  states  it 
**a  mandate  lies  in  feasance,  and  a  deposit  merely  in  cus- 
tody."   The  distinction  to  be  observed  is  that  in  the  case 

■102  Ind.  146.  «Ld.  Raymond  909,  1  Smith's  Lead. 

Cases  369. 
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of  a  deposit  the  main  object  is  the  custody  of  the  thing  and 
the  labor  thereon,  if  any,  is  merely  accessory;  while  in  the 
case  of  a  mandate  the  main  object  is  the  labor  in  connec- 
tion with  the  bailment,  and  the  custody  is  accessory. 

(d)  Coininodatum. — This  bailment  is  a  gratuitous 
loan  by  the  bailor  of  property  for  the  use  and  benefit  of  the 
bailee.  In  Coggs  v.  Bernard,  above  referred  to,  Lord  Holt 
said  that  a  commodatum  arises  "when  goods  or  chattels 
that  are  useful  are  lent  to  a  friend,  gratis,  to  be  used  by 
him."  Probably  the  most  accurate  definition  is  that  given 
by  Schouler.  He  says:  "We  may  define  the  bailment  as 
one  for  the  temporary  beneficial  use,  gratis,  of  a  chattel 
which  the  borrower  must  return." 

(e)  Pignus. — A  Pignus  or  Pledge  is  a  bailment  of  per- 
sonal property  as  security  for  an  obligation.  As  a  rule  it 
is  accompanied  by  a  power  of  sale  of  the  property  in  case 
of  the  default  of  the  bailor  in  keeping  his  obligation.  The 
giving  of  pledges  or  pawns  is  a  custom  of  great  antiquity, 
and  has  been  subject  to  numerous  regulations  in  both 
Roman  and  English  jurisprudence.  The  subject  of  pledges 
will  be  treated  more  fully  in  a  subsequent  chapter.  For 
the  present  it  is  sufficient  to  bear  in  mind  that  it  is  one 
of  the  forms  of  bailments  for  mutual  benefit. 

(f)  Locatio. — The  second  division  of  bailments  for 
mutual  benefit  includes  all  the  Hiring  Bailments.  A  hiring 
bailment  may  in  general  be  defined  as  a  contract  whereby 
the  use  of  a  thing,  or  the  services  and  labor  of  a  person 
upon  things,  are  stipulated  to  be  given  for  a  certain  reward. 
One  writer  has  said:  "Locatio  is,  in  general,  defined  to  be 
a  contract,  by  which  the  temporary  use  of  a  subject,  or  the 
work  or  service  of  a  person  upon  a  subject,  is  given  for  an 
ascertained  hire."  Locatio  bailments  may  be  divided  into 
two  general  classes:  Locatio  Rei — or  the  hiring  of  things 
for  use;  and  Locatio  Operis — or  the  hiring  of  services  in 
regard  to  things. 

Locatio  Rei. — The  exact  nature  of  the  bailment  where- 
in an  article  is  hired  for  its  use  depends  upon  the  contract 
between  the  parties.  Although  nearly  all  such  bailments 
arise  from  contract  there  are  a  few  quasi  bailments  for 
hire  which  arise  by  operation  of  law.    Illustrations  of  these 
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may  be  found  in  the  possession  of  property  by  salvers, 
receivers,  and  others,  who  are  regarded  as  quasi  bailees 
for  hire.  The  same  general  principles  that  govern  subject 
matter,  parties,  etc.,  in  other  bailments  apply  here. 

Locatio  Operis. — The  hire  of  labor  and  services  may 
take  place  in  a  great  variety  of  ways,  but  these  may  be 
classified  in  three  groups: 

(1)  Locatio  Operis  Faciendi. — To  this  class  belongs 
the  hire  of  active  labor  and  services  upon  property  deliv- 
ered to  the  bailee  for  that  purpose,  such  as  the  services  of 
tailors,  jewelers,  and  others,  to  whom  things  are  delivered 
for  repairs,  remaking,  and  the  like.  This  bailment  differs 
from  mandatum  in  that  the  services  are  to  be  rendered  for 
a  compensation;  whereas  in  the  former  class  they  are  given 
by  the  bailee  gratuitously. 

(2)  Locatio  Custodiae. — The  hiring  of  care  for  prop- 
erty deposited,  or  the  receipt  of  goods  for  safe  keeping  for 
a  compensation,  might  be  discussed  under  the  foregoing 
sub-heading,  for  such  a  bailment  of  necessity  involves  some 
physical  labor  in  connection  with  the  property  delivered 
to  the  bailee.  But  the  same  distinction  exists  between  these 
two  classes  that  was  observed  between  mandatum  and  com- 
modatum, — i.  e.,  the  former  lying  in  feasance  and  the  lat- 
ter in  custody.  To  this  class  under  present  consideration 
belong  such  bailees  as  wharfingers,  warehousemen  and 
other  depositaries  for  hire;  also  innkeepers,  in  so  far  as 
the  custody  of  a  guest's  goods  is  accessory  to  the  keeping 
of  his  person. 

(3)  Locatio  Operis  Vehendarum. — The  hired  carriage 
of  goods  is  a  form  of  bailment  applicable  to  public  and  pri- 
vate carriers  of  personal  property,  and  will  receive  com- 
plete attention  in  succeeding  lessons. 

§7.  Modem  Classification. — The  rights,  duties  and 
liabilities  of  the  parties  to  a  bailment  depend  upon  which 
party  the  bailment  is  designed  to  benefit.  Inasmuch  as  the 
entire  subject  of  bailments  must  be  discussed  with  a  view 
to  determining  these  questions,  it  will  be  convenient  to 
divide  bailments  into  three  classes. 
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(a)  Bailments  for  the  Sole  Benefit  of  the  Bailor.  These 
include  (1)  Depositum  and  (2)  Mandatum. 

(b)  Bailments  for  the  Sole  Benefit  of  the  Bailee.  This 
corresponds  to  Commodatum. 

(c)  Bailments  for  the  Benefit  of  Both  Parties;  or 
Bailments  for  Mutual  Benefit.  These  include  (1)  Pledges 
and  (2)  Hiring  Bailments. 

The  first  two  classes  enumerated  above  will  occupy 
the  remainder  of  this  lesson,  the  remaining  forms  of  bail- 
ments to  be  treated  subsequently. 

The  following  plan  may  be  of  assistance  in  fixing  in 
mind  an  outline  of  the  subject  of  bailments: 

BAILMENTS 


Gratuftous 


For  Sole  Beneftt  of 
Bailor 


For  Sole  Benefit  of 
Bailee 


Depositum. 

Deposit  of  thing 
to  be  kept  gra- 
tuitously and  re- 
turned tobaRee. 


Mandatum.        Commodatum. 


Delivery  of  tting 
on  which  bailee 
is  to  perform 
service  oratui- 
tously  and  return 
to  bailor. 


Lending  to  bailee 
for  his  use  with- 
out recompense. 


Non-Gratuitous 


for  Benefit  of  Both 
Bailee  and  Bailor 


Pledge. 

Pawn  or  pledge 
of  thing  as  se- 
curity for  per- 
formance of  ob- 
ligation. 


Hiring  Bailments. 

1.  Hiring  thing 
for  use. 

2.  Hiring  ser- 
vices on  tiling. 

3.  Hiring  cus- 
tody of  thing. 


Exceptional 
Bailments. 

Bailments  by 
Innkeepers  and 
Common  Carriers 
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CHAPTER  in. 

BAILMENTS   SOLELY  FOR   BAILOR'S  BENEFIT. 

§8.  Rights  and  Liabilities  of  Parties. 

9.  Indemnity  to  Bailee. 

10.  Misfeasance  of  Bailee. 

11.  Use  of  Property  by  Bailee. 

12.  Negligence  by  Bailee. 

13.  Bailor's  Liability  for  Injuries. 

14.  Obligation  of  Care  upon  Bailee. 

§8.  Rights  and  Liabilities  of  Parties. — As  we  are  al- 
ready acquainted  with  the  essential  features  of  this  class 
of  bailments  we  will  limit  our  present  discussion  to  what 
may  be  said  of  the  rights,  duties  and  liabilities  of  the  par- 
ties to  such  a  bailment.  This  class  of  bailments,  it  is  well 
to  recall,  includes  deposits  and  mandates. 

In  every  bailment  the  rights,  duties  and  liabilities  of 
the  parties  depend  upon  the  contract  existing  between 
them.  However,  there  are  certain  principles  common  to 
all  bailments  for  the  sole  benefit  of  the  bailor  which  may 
be  summarized. 

§9.  Indemnity  to  Bailee. — Although  a  bailee  for  the 
sole  benefit  of  the  bailor  is  not  entitled  to  a  remuneration 
for  his  services  as  bailee,  he  is  entitled  to  his  expense  in- 
curred necessarily  in  the  performance  of  the  bailment; 
otherwise  such  gratuitous  undertaking  would  become  an 
expense  and  a  burden  to  the  bailee,  which  would  be  wholly 
unjust.  It  is  not  material  whether  the  expenses  so  incurred 
by  such  bailee  are  the  same  as  would  have  been  incurred 
by  the  bailor  himself,  provided  they  are  reasonable  and 
were  incurred  in  good  faith  by  the  bailee. 

Furthermore,  such  bailee  is  entitled  to  recover  ex- 
penses incurred  by  reason  of  contracts  accessory  to  the 
performance  of  the  bailment.  This  is  necessary  because 
of  the  form  of  agency  created  by  such  bailment.  Thus, 
where  B's  horse,  being  pastured  by  A  gratuitously  was  in- 
jured, it  was  held  that  A  could  bind  B  by  a  contract  entered 
into  by  him  (A)  for  the  suitable  care  of  the  horse.  ^  So, 
too,  a  bailor  is  liable  for  damages  incurred  by  his  gratui- 
tous bailee  which  are  proximate  to  the  execution  of  the 
bailment. 

•Harter  v.  Blanchard,  64  Barb.  617.      » Persch  v.  Quiggle,  57  Pa.  St.  247. 
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§10.  Misfeasance  of  Bailee. — A  gratuitous  bailee  is 
liable  for  misfeasance  but  not  for  nonfeasance  in  connec- 
tion with  the  bailment.  That  is  to  say,  he  is  liable  if  he 
misuses,  or  allows  the  misuse  of  the  thing  bailed,  or  wan- 
tonly neglects  it,  to  its  injury;  but  is  under  no  obligation 
to  give  it  particular  and  special  care.  Inasmuch  as  such 
bailment  is  gratuitous,  there  is  no  consideration  for  the 
bailee's  promise  to  accept  the  bailment,  and  therefore  his 
previous  promise  to  do  so  is  not  binding  upon  him.  How- 
ever, when  he  has  entered  upon  the  bailment  he  is  liable 
for  any  breach  of  the  bailment  contract,  such  as  gross  negli- 
gence, misuse  or  misappropriation  of  the  property. 

§11.  Use  of  Property  by  Bailee. — Such  a  bailee  has 
no  right  to  use  the  property  bailed,  for  if  he  makes  use  of 
it  the  bailment  becomes  one  of  mutual  benefit,  and  comes 
under  another  classification  involving  enlarged  responsi- 
bilities. There  are,  however,  many  gratuitous  bailments 
in  which  a  moderate  use  of  the  property  bailed  is  essential 
to  its  proper  care.  In  such  cases  a  proper  use  thereof  by 
the  bailee  is  not  deemed  to  be  for  his  own  benefit,  and  ac- 
cordingly will  not  exchange  his  legal  relation  to  the  bailor. 
However,  such  bailee  using  the  bailed  property  must 
account  to  the  bailor  for  whatever  profit  arises  to  him  from 
such  use.  But  a  benefit  to  the  bailee  which  is  entirely  inci- 
dental to  the  performance  of  the  bailment  does  not  neces- 
sarily render  it  one  of  mutual  benefit.  As  Mr.  Scouler  has 
well  said,  "Whatever  use  follows  the  delivery  should  be 
viewed  as  concerns  the  bailee,  more  as  a  duty  than  a  right, 
or  as  an  incident  rather  than  an  object." 

§12.  Negligence  by  Bailee.^In  bailments  of  this  class, 
the  bailee  is  liable  only  for  losses  or  injury  caused  by  his 
gross  negligence.  It  is  a  difficult  question,  however,  to  de- 
termine what  constitutes  gross  negligence  in  these  cases, 
and  inasmuch  as  the  circumstances  of  every  case  must  be 
taken  into  consideration,  the  existence  of  gross  negligence 
on  the  part  of  the  bailee  is  usually  a  question  of  fact  to  be 
determined  by  a  jury.  To  illustrate :  A  bank  receiving  gov- 
ernment bonds  on  deposit  for  safe  keeping,  and  without 
reward,  has  been  held  bound  to  exercise  such  reasonable 
care  as  men  of  common  prudence  usually  bestow  for  the 
.protection  of  their  own  property  of  a  similar  character. 
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Apparently  the  court  regarded  this  case  as  one  requiring 
more  than  slight  diligence. ' 

When  a  bailee  has  notice  of  facts  that  indicate  that 
the  bailment  requires  special  care  he  will  not  be  permitted 
to  ignore  such  facts  but  must  exercise  the  same  diligence 
that  a  person  in  like  situation  would  exercise  in  matters 
of  his  own.  In  Joslyn  v.  King,  *  a  carrier  delivered  a  regis- 
tered letter  to  a  hotel  clerk  for  one  of  the  guests  and  took 
the  usual  receipt  from  the  clerk.  The  clerk  put  the  letter 
in  the  hotel  letter  box,  from  which  it  was  stolen.  The  court 
held  that  the  registry  receipt  charged  the  clerk  with  notice 
of  the  special  care  required  and  that  the  party  to  whom 
the  letter  was  addressed  could  recover  from  him  for  his 
negligent  attention  to  its  care. 

A  similar  liability  attaches  to  the  care  of  sealed  pack- 
ages, the  contents  of  which  are  known  to  the  bailee.  This 
question,  however,  is  capable  of  different  determination 
depending  upon  circumstances.  If  the  bailee  knows  of  the 
value  or  character  of  the  contents  he  is  bound  to  the  exer- 
cise of  diligence  in  proportion  to  their  value;  but  if  there 
are  no  circumstances  imparting  such  notice  to  him,  he  is 
bound  to  use  only  such  care  as  would  be  required  of  him  if^ 
the  articles  were  of  common  value.  ^If  a  bailee  becomes 
liable  through  gross  negligence,  he  is  liable  for  the  full 
value  of  the  property.  Since  his  liability  is  then  absolute 
it  is  not  necessary  that  he  anticipate  its  extent.  Where, 
however,  the  real  value  of  property  is  concealed  from  the 
bailee  to  induce  him  to  accept  the  bailment  he  is  not  liable 
for  its  value,  even  in  case  of  gross  negligence,  because  the 
loss  is  held  to  be  due  primarily  to  the  bailor's  imposition 
upon  the  bailee.  ^  ■ 

Such  a  bailee  will  not,  because  only  slight  diligence  is 
required  of  him,  be  excused  for  losses  resulting  from  his 
not  acting  according  to  instructions  given  when  he  ac- 
cepted the  bailment,  or  for  failing  to  carry  out  the  terms 
of  the  bailment.  In  Colyear  v.  Taylor,  •  the  court  held  that 
A,  who  had  gratuitously  undertaken  to  carry  $1500  from 
B  to  C  and  agreed  to  deliver  it  to  C,  was  guilty  of  gross 

•Gray  v.  Merrliam,  148  111,  179.  'Mather  v.  Am.  Exp.  Co.,  138  Mass. 

*  Joslyn  V.  King,  27  Neb.  38.  55. 

•Colyear  v.  Taylor,  41  Tenn.  372. 
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negligence  in  delivering  the  money  to  D  for  carriage  to  C, 
inasmuch  as  he  violated  his  trust  in  delegating  to  another, 
the  duty  he  assumed  personally. 

§13.    Bailor *s  Liability  for  Injuries  Done  Bailee. — In 

gratuitous  bailments  the  bailor  receives  the  entire  benefit 
and  therefore  his  liability  for  injury  to  the  bailee  result- 
ing from  defects  in  the  thing  bailed  extends  only  to  those 
which  are  known  to  him  and  were  not  communicated  to  the 
bailee.  ^  If,  however,  the  bailor  knows  of  defects  or  dan- 
ger inherent  in  the  article  bailed,  and  by  gross  neglect  fails 
to  communicate  his  knowledge  to  the  bailee,  the  latter  may 
recover  of  the  bailor  for  any  resulting  injiu'y. 

§14.  Obligation  of  Care  upon  Bailee. — If  the  property 
bailed  be  taken  from  the  bailee  by  force,  or  is  destroyed  by 
fire  or  violence,  without  his  gross  neglect  he  is  not  liable.  * 
The  case  last  cited  is  authority  for  the  statement  that  a 
bank  can  not  be  held  liable  for  the  loss  of  a  special  deposit 
received  gratuitously,  unless  it  is  guilty  of  gross  negli- 
gence. In  that  case  the  loss  was  occasioned  by  the  theft 
of  the  cashier,  and  the  court  held  that  the  bank  could  not 
be  made  responsible  for  acts  of  an  employee  outside  of  his 
proper  authority,  where  no  benefit  resisted  to  the  bank 
from  the  bailment.  ® 

In  Mason  v.  Union  Stock  Yards  Co.  ^^  the  plaintiff  for 
his  own  convenience  turned  two  horses  into  the  defend- 
ant's stock  pen  and,  upon  returning,  found  that  they  had 
been  injured.  There  was  no  charge  for  the  use  of  the 
pen.  The  court  held  that  inasmuch  as  the  bailment  was 
gratuitous,  the  defendant  could  not  be  held  liable  for  the 
injury  to  the  horse,  unless  it — the  defendant — was  guilty 
of  gross  negligence  in  the  matter.  ^^ 

Circumstances  may  necessitate  such  a  departure  from 
the  terms  of  the  bailment  that  the  bailee  will  not  be  liable 
in  case  of  loss  resulting  therefrom.  Thus  the  clerk  of  a 
steamboat  agreed  to  take  a  package  without  reward  to  a 
distant  city.  On  account  of  the  river  being  low  the  trip 
was  completed  by  another  boat  of  lighter  draught,  whose 

^  Gagnon  V.  Dana,  69  N.  H.  264.  "Mason   v.    Union   Sto^k   Yards,    60 

»  Foster  V.  Essex  Bank,  17  Mass.  479.  Mo.  App.  93. 

•  Scott  V,  Nat'l  Bank,  72  Pa.  St.  471.      "  Long  v.  List,  10  Mo.  App.  54. 
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captain  took  the  package  to  the  place  of  delivery.  Failing 
to  find  the  party  addressed,  he  put  the  package  in  the  post 
office  and  it  was  lost.  The  clerk  was  held  not  liable.  But 
where  A  agreed  with  B  to  ship  arrowroot  to  New  Orleans, 
but  sent  it  to  Charleston  instead,  he  was  held  liable  for  the 
loss  of  it,  as  not  having  fulfilled  his  undertaking.^^  However, 
where  a  party  collected  money  for  another  without  reward, 
and  then  put  the  money  in  a  bank  with  money  of  his  own, 
he  was  held  liable  for  a  loss  due  to  the  insolvency  of  the 
bank,  on  the  groimd  that  he  held  the  money  in  trust  for 
the  other,  and  should  not  have  mingled  it  with  his  own 
funds,  the  doing  of  which  was  of  some  benefit  to  him,  as  it 
increased  his  deposit  and  accordingly  made  him  liable  when 
otherwise  he  would  not  have  been.  ^* 

"Ferguson  r.  Porter,  3  Fla.  27.  "Coleman  v.  Lipscomb,  18  Mo.  App. 

443. 
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CHAPTER  IV. 

BAILMENTS   SOLELY   FOR  BAILEE'S  BENEFIT. 

§15.  Creation  and  Characteristics. 

(a)  Generally. 

(b)  Creation. 

(c)  Compensation. 

16.  Rights  and  Liabilities  of  Parties. 

(a)  Generally. 

(b)  Expenses. 

(c)  Defects. 

(d)  Use  of  Property. 

(e)  Personal  Character  of  Bailment. 

(f)  Negligence  of  Bailee. 

17.  Termination  of  Bailment. 

§15.  Creation  and  Characteristics. — (a)  General. — 
Bailments  for  the  sole  benefit  of  the  bailee  are  identical 
with  commodatum,  which  has  already  been  defined. 
It  is  to  be  borne  in  mind  that  this  form  of  bailment  is  cre- 
ated by  contract,  and  that  the  thing  bailed  is  for  the  exclu- 
sive use  or  benefit  of  the  bailee  without  any  compensation 
to  the  bailor. 

(b)  Creation. — Only  by  the  owner's  consent  can  a 
party  acquire  a  legal  right  to  the  exclusive  use  of  property. 
A  promise  to  make  a  gratuitous  loan  is  not  binding  as  it  is 
without  consideration.  It  has  been  held  that  after  delivery 
of  goods  to  a  bailee,  under  a  promise  to  loan  it,  the  con- 
tract is  binding  on  the  bailor  as  the  bailee  has  or  may  have 
lost  an  opportunity  to  procure  the  goods  elsewhere. 

(c)  Compensation. — ^A  bailment  of  this  class  must  be 
entirely  without  compensation  to  the  bailor.  If  any  con- 
sideration is  received  by  him,  or  on  his  behalf,  for  the  use  of 
the  property  bailed,  it  becomes  a  bailment  for  hire.  Gener- 
ally speaking  the  fact  that  the  bailee  must  bear  the  ordinary 
expenses  of  the  care  of  the  property  during  the  bailment 
will  not  change  the  character  of  the  bailment,  for  the  ex- 
penses accompany  the  use  of  the  property.  Where  a  horse, 
for  instance,  is  loaned  for  a  trip  the  borrower  must  bear 
the  expenses  incidental  to  such  use.^  But  where  the  owner 
of  an  article  of  property  is  anxious  to  avoid  the  trouble 
and  expense  of  caring  for  it,  at  a  season  of  the  year  when 
its  use  is  not  more  than  equivalent  to  the  expense  of  keep- 
ing, and  at  his  solicitation  another  agrees  to  keep  it  for  its 

*  Bennett  v.  O'Brien,  37  Ul.  250. 
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use,  the  lender  is  as  much  accommodated  by  the  transac- 
tion as  the  borrower  and  the  benefit  is  mutual.^ 

In  all  bailments  for  the  benefit  of  the  bailee  if  the  use 
of  the  property  by  the  bailee  is  the  chief  object  of  the  bail- 
ment, it  is  a  loan,  but  if  the  care  of  the  property  for  the 
bailor  is  also  contemplated  the  bailment  becomes  one  for 
mutual  benefit. 

§16.  Rights  and  Liabilities  of  Parties. — (a)  Gener- 
ally.— As  in  aU  contracts,  the  contract  of  bailment  must  be 
examined  to  determine  the  liabilities  on  both  sides;  but  in 
the  absence  of  any  special  agreement  the  usual  rights  and 
liabilities  may  be  outlined  as  follows: 

(b)  Expenses. — As  we  have  already  noted,  the  ex- 
penses essential  to  the  ordinary  care  and  the  proper  use 
of  the  property  loaned,  must  be  borne  by  the  bailee.  Any 
expenses  that  are  unusual  for  these  purposes  but  which 
become  necessary  to  preserve  the  property  must  be  paid 
by  the  lender,  or  bailor. 

(c)  Defects. — In  case  the  article  borrowed  is  defec- 
tive or  dangerous  it  is  the  duty  of  the  lender  to  warn  the 
borrower.  If  he  fails  to  do  so  and  damage  results  to  the 
borrower  he  is  liable.  If,  however,  he  had  no  knowledge 
of  the  defect,  or  if  it  was  equally  evident  to  both  parties, 
he  is  not  liable,  inasmuch  as  there  was  no  duty  on  his  part, 
under  such  circumstances  to  give  notice  of  the  possible 
danger. 

(d)  Use  of  Property. — The  right  to  use  the  property 
so  loaned,  is  limited  by  the  understanding  on  which  it  is 
loaned.  The  owner  of  property  has  the  right  to  define  the 
exact  purposes  for  which  he  is  willing  to  loan  it,  and  where 
certain  conditions  are  prescribed  by  him  in  the  use  of  the 
thing  loaned,  any  departure  therefrom  by  the  borrower 
renders  him  liable  for  resulting  injuries  to  the  property,^ 
for  he  has  used  it  contrary  to  the  trust  under  which  he  re- 
ceived it.  For  instance,  one  who  borrows  a  barge  for  a 
certain  stated  object,  is  liable  for  its  loss  occurring  while 
it  was  being  used  for  a  different  purpose  from  that  for 
which  it  was  borrowed;  and  this  even  though  the  loss  was 

'Chamberlain  v.  Cobb,  32  Iowa  161.      *  Cullen  v.  Lord,  39  Iowa  302. 
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due  to  the  inclemency  of  weather  or  other  like  cause/  It 
has  been  held  that  if  K.  borrowed  a  mare  to  ride  two  or 
three  miles  as  stated  to  the  loaner,  and  drove  her  some 
twelve  or  fourteen  miles  and  the  mare  died,  he  was  liable 
for  her  value.® 

(e)  Personal  Character  of  Bailment. — Unless  the  cir- 
cmnstances  indicate  a  different  intention,  a  gratuitous  loan 
must  be  regarded  as  for  the  personal  benefit  of  the  bor- 
rower alone.  Such  a  bailee  has,  therefore,  no  right  with- 
out the  owner's  permission  to  lend  the  property  to  some 
one  else.  It  has  been  held  even  that  a  party  who  borrows 
a  horse  to  ride  has  no  right  to  let  it  be  so  used  by  his  ser- 
vant. On  the  other  hand  it  has  also  been  held  that  a  party 
who  borrows  a  horse  to  try  it,  with  a  view  to  purchasing 
may  put  it  in  the  hands  of  a  competent  person  for  that 
purpose.  In  the  latter  case,  it  may  be  said,  that  the  act 
of  the  bailee  was  in  accord  with  the  purpose  of  the  bail- 
ment while  in  the  former  case  no  such  fact  appears.  Every 
case  depends  upon  its  own  circumstances. 

(f )  Negligence  of  Bailee. — ^A  bailment  for  the  sole 
benefit  of  the  bailee  requires  him  to  exercise  more  than  or- 
dinary diligence  in  the  care  of  the  property  he  borrows.  In- 
asmuch as  he  is  held  to  the  exercise  of  great  diligence,  a 
slight  negligence  on  his  part,  resulting  in  damage  to  the 
property,  will  render  him  liable.  Thus,  where  the  defend- 
ant borrowed  a  horse  to  take  a  journey,  and  made  the  re- 
turn trip  in  spite  of  the  fact  that  the  horse  was  sick,  and 
without  giving  him  any  special  care,  he  was  held  liable 
for  his  value.®  However,  a  borrower  can  not  be  held  liable 
for  acts  beyond  his  control,  as  where  soldiers  took  a  horse 
away  from  the  party  who  had  borrowed  him.* 

It  is  reasonable  that  the  lender  be  required  to  take  into 
consideration  the  experience  of  the  borrower  in  determin- 
ing what  degree  of  care  may  reasonably  be  expected  of  him, 
for  what  would  be  negligence  in  one  person  might  not  be 
in  another.  When  a  bailor  knows  in  advance  what  treat- 
ment he  may  reasonably  expect  of  his  goods  in  the  hands 

*Ros8  V.  Southern  etc.  Co.,  41  Fed.      •Phillips  v.  Condon,  14  HI.  84. 

Rep.  152.  'Watklns  v.  Roberts,  28  Ind.  167. 

•  Kennedy  v.  Ashcroft,  67  Ky.  530. 
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of  the  bailee,  lie  is  presumed  to  consent  that  they  be  so 
treated.® 


/!?* 


§17.  Tennination  of  Bailment. — The  termination  of 
this  class  of  bailments  may  be  brought  about  in  substan- 
tially the  same  ways  in  which  a  deposit  or  mandate  may  be 
terminated./  A  completion  of  the  term  or  purpose  for 
whic^  the  loan  was  made;*M;he  mutual  consent  of  the  par- 
ties ;-^nd  the  death,  or  any  wrongful  act,  of  the  borrower, 
brings  the  bailment  to  an  end.^v  Such  bailment  may  also  be 
terminated  by  either  party  at  his  option,  except  in  cases 
where  the  bailee  has  a  right  to  use  the  property  for  a  defi- 
nite length  of  time,  in  which  case  the  bailor  must  await 
the  expiration  of  the  agreed  time.  ^' 

•Knowles  v.   Atlantic    etc.    Co.,    38      'Blount  v.  Harney,  43  Mo.  App.  644. 
Maine  55. 
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QUIZZER. 

DEFINITION  AND   ESSENTIALS. 

1-§1.        From  whence  is  the  word  bailment  derived  and 
what  does  it  represent? 

2-  Give  Hale's  definition  of  bailment. 

3-  What  is  the  party  delivering  the  thing,  called  I 

4-  What  is  the  recipient  of  the  thing  bailed,  called? 
5-§2.        What  is  it  necessary  to  determine  when  person- 
al property  passes  from  one  person  to  another  1 

6-  State  the  fundamental  distinction  between  a  sale 

and  a  bailment. 
7-§3.        In  what  two  ways  may  a  bailment  be  created! 

8-  What  source  of  bailments  is  the  most  common? 

9-  In  what  instances  does  the  law  create  the  rela- 

tion of  bailment? 
10-§4.        What  is  it  necessary  to  know  in  order  to  deter- 
(a)  mine  the  rights  and  liabilities  of  parties  to  a 

bailment  ? 
11- (b)       What  must  the  subject  matter  of  a  bailment  be? 

12-  Can  real  property  be  made  the  subject  of  a  bail- 

ment? 

13-  What  kinds  of  personal  property  may  become 

subject  to  bailment? 

14-  What  limitation  is  there  as  to  same? 

15-  Must  the  subject  of  a  bailment  be  corporeal  prop- 

erty? 

16-  May  property  not  in  existence,  or  that  which  is 

to  be  acquired  in  the  future,  be  bailed? 
17- (c)       Who  may  become  a  bailee? 

18-  Who  can,  and  who  cannot  legally  decline  to  be- 

come a  bailee? 

19-  What  rules  control  the  contractual  capacity  of 

parties  to  a  bailment? 
20- (d)       WTiat  title  must  a  bailor  have  in  property  in 
order  to  enable  him  to  make  same  the  subject 
of  bailment?    Illustrate. 

21-  In  whom  does  the  right  of  property  in  the  thing 

bailed  always  remain — and  may  such  right  be 
transferred? 

22-  State  a  case  illustrating  the  distinction  between 

a  bailment  and  a  sale. 


24         AMERICAN  EXTENSION  UNIVERSITY 

23- (e)  Can  a  bailee  dispute  the  title  of  his  bailor  in  the 
thing  bailed? 

24-  To  what  time  is  the  bailee 's  right  to  dispute  bail- 

or's  title  in  property  bailed  limited? 

25-  Is  a  bailee  who  has  a  special  title  in  bailed  prop- 

erty so  estopped? 
26- (f)        What  is  essential  to  legally  effect  a  bailment  of 
property? 

27-  Can  there  be  a  bailment  where  there  is  no  deliv- 

ery of  property? 

28-  What  marks  the  real  beginning  of  a  bailment  ? 

29-  State  the  kinds  of  delivery  possible  and  define 

each. 
30- (g)       What  is  essential  in  order  to  fix  upon  a  bailee  the 

legal  duty  as  such? 
31-  State  the  kinds  of  acceptance  which  may  be  made 

by  a  bailee. 
32- (h)       In  the  absence  of  special  contract  under  what 

legal  obligation  is  a  bailee  to  a  bailor? 

33-  Upon  whom  does  loss  fail  in  cases  of  ordinary 

bailments? 

34-  Upon  what  does  the  liability  of  the  bailee  de- 

pend? 

35-  What  is  the  measure  of  liability,  as  bailee,  of  car- 

riers and  innkeepers? 

36-  What  are  the  three  degrees  of  negligence  of  a 

bailee — state  fully? 

37-  State  fully  the  degree  of  diligence  required  in 

each  class  of  bailment  covered  by  the  preceed- 
ing  question. 

38- (i)  What  is  the  obligation  of  the  bailee  with  refer- 
erence  to  the  property  bailed? 

39-§5.  How  may  the  termination  of  bailments  be  classi- 
fied? 

40- (a)  How  may  the  performance  of  a  bailment,  as  ter- 
minating same,  be  brought  about — state  fully? 

41-  How  may  a  bailment    be   terminated,    and   by 

whom,  where  the  purpose  of  the  bailment  has 
been  performed? 

42- (b)  What  rights  have  the  parties  to  a  bailment  to 
terminate  same? 
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43-  When  may  a  bailment  which  is  for  the  sole  bene- 

fit of  the  bailor  be  terminated;  and  what  is  the 
reason  for  his  right  to  do  so? 

44-  May  the  demand  of  the  bailor  in  the  cases  indi- 

cated be  ever  refused — and  why*? 

45-  When,  and  by  whom,  and  how,  may  a  bailment 

be  terminated  when  the  agreement  does  not 
fix  any  time  for  its  termination? 

46-  When  may  the  bailee,  when  the  bailment  is  for 

his  sole  benefit,  terminate  same — and  how? 

47-  When  a  bailment  is  one  of  mutual  benefit  to  the 

parties  and  is  supported  by  a  consideration 
how  can  same  be  terminated  and  by  whom? 

48-  State  fully  when  a  bailment  is  terminated  by  the 

wrong  of  the  bailee — and  give  instances  cover- 
ing same? 
49- (c)       When  does  a  bailment  terminate  by  operation 
of  law?    State  fully. 

50-  When  does  a  bailment  terminate  by  operation  of 

law;  (a)  when  the  bailment  is  for  the  sole  ben- 
efit of  the  bailor;  (b)  when  it  is  for  the  sole 
benefit  of  the  bailee;  (c)  when  the  bailment  is 
one  of  mutual  benefit. 

51-  Is  a  bailment  terminated  by  either  party  becom- 

ing legally  incompetent  to  carry  out  same — if 
so  state  how  such  incompetency  may  arise, 
and  how  the  effect  of  each  method  is  deter- 
mined. 


CLASSIFICATION. 


l-§6.        From  whence  did  the  principles  and  classifica- 

(a)  tion  of  bailments  arise? 

2-(b)       Define  a  Deposit. 

3-  How  are  the  bailor  and  bailee  in  bailments  of 

this  character  sometimes  known? 

4-  What  kind  of  a  bailee  is  the  finder  of  lost  prop- 

erty? 

5-  Give  an  illustration  of  another   kind   of   bailee 

known  by  the  same  designation. 

6-  May  a  deposit  be  created  by  operation  of  law — 

if  so,  give  illustration? 


26         AMERICAN  EXTENSION  UNIVERSITY 

7-  What  is  necessary  in  order  to  constitute  the  bail- 

ment known  as  deposit? 

8-  What  effect  upon  such  bailment  will  a  benefit 

arising  therefrom  to  the  bailee  have? 

9-  State  a  case  illustrating  the  principle  covered  by 

the  last  question. 
10- (c)       Define  a  Mandate. 

11-  Why  is  it  essential  to  observe  carefuUy  the  class- 

ification of  bailments  just  given? 

12-  What  are  the  bailor  and  bailee  in  bailments  of 

mandate  sometimes  called? 

13-  State  a  distinction  to  be  kept  in  mind  between 

a  deposit  and  a  mandate. 
14- (d)       Define  a  Commodatum. 

15-  When  does  commodatum  arise? 

16-  Define  this  class  of  bailment. 
17- (e)       Define  a  Pignus  or  Pledge. 

18-  By  what,  as  a  rule,  is  such  a  bailment  accom- 

panied? 

19-  For  the  benefit  of  which  party  to  the  bailment? 
20- (f)        Define  a  Hiring  Bailment. 

21-  Define  Locatio. 

22-  How  may  locatio  bailments  be  divided — and  what 

does  each  class  cover? 
24-  Illustrate  what  are  known  as  quasi-bailments 

when  the  article  is  hired  for  its  use,  depend? 

24-  Illustrate  what  are  known  as  quasi-bailments 

and  state  the  general  principles  governing  the 
same. 

25-  Define  Locatio  Operis  and  name  the  classifica- 

tions of  same. 

26-  What  is  included  in  the  class  known  as  Locatio 

Operis  Faciendi? 

27-  In  what  does  this  bailment   differ   from   man- 

datum? 

28-  What  is  included  in  the  class  known  as  Locatio 

Custodiae? 

29-  Name  certain  well  known  occupations  and  call- 

ings included  imder  this  classification. 

30-  What  is  included  in  the  class  known  as  Locatio 

Operis  Vehendarum? 
31-§7.        Upon  what  do  the  rights,  duties  and  liabilities  of 
parties  to  a  bailment  depend? 
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32-  What  is  included  under  the  classification  of  bail- 

ments for  the  sole  benefit  of  the  bailor'? 

33-  To  what  do  bailments  for  the  sole  benefit  of  the 

bailee  correspond? 

34-  What  is  included  under  the  classification  of  bail- 

ments for  the  benefit  of  both  parties  ? 


BAILMENTS   SOLELY   FOR  BAILOR'S  BENEFIT. 

l-§8.        To  what  is  the  present  discussion  of  bailments 

for  the  bailor's  benefit  limited? 
2-§9.        To  what  financial  compensation  is  a  bailee  under 

bailment  for  sole  benefit  of  bailor  entitled? 

3-  What  can  you  say  as  to  the  right  of  bailee  to  re- 

cover expenses  incurred  in  this  class  of  bail- 
ment? 

4-  State  fully  as  possible  the  legal  right  of  bailee  in 

such  bailments,  to  recover  expenses  incurred 
on  contracts  accessory  to  the  bailment? 
5-§10.      For  what  is  a  gratuitous  bailee  liable  and  not 
liable  in  this  class  of  bailments — illustrate? 

6-  Is  a  bailee  in  such  a  bailment  bound  by  his  prev- 

ious promise  to  accept  such  bailment? 

7-  For  what  grade  of  negligence  is  such  bailee  lia- 

ble? 
8-§ll.      Has  such  bailee  a  right  to  use  the  property 

bailed? 
9-  State  any  exceptions  to  the  rule  given  in  your 

last  answer. 
10-§12.      How  is  the  question  of  neglect  in  this  class  of 

cases  determined? 

11-  What  is  the  obligation  upon  the  bailee,  in  such 

bailments,  where  he  has  notice  of  facts  showing 
that  the  bailment  requires  special  care? — Give 
illustration. 

12-  What  degree  of  diligence   is   required   of   such 

bailee,  where  he  has  knowledge  of  the  value 
of  the  contents  of  a  sealed  package? 

13-  What  is  the  measure  of  liability  of  such  bailee 

where  he  becomes  liable  through  gross  negli- 
gence ? 
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14-  What  is  the  measure  of  liability  of  such  bailee 

where  the  real  value  of  the  property  bailed  is 
concealed  from  him? 

15-  Will  such  bailee  be  excused  for  losses  resulting 

from  his  not  acting  according  to  instructions'? 

— ^Illustrate. 
16-§13.      Who  receives  the  entire   benefit   in   gratuitous 

bailments  ? 
17-  In  such  bailments  for  what  is  the  bailor  liable, 

for  injuries  done  the  bailee  in  caring  for  the 

bailment? 
18-§14.      When  is  such  bailee  excused  from  liability  and 

loss  occasioned  by  fire  or  violence  upon  the 

bailed  property? 
19-  State  the  facts  and  the  finding  of  the  court  in 

the  case  of  Mason  v.  Union  Stock  Yards  Com- 
pany. 
20t  State  a  case  where  such  a  bailee  was  not  held 

liable  for  loss  resulting  from  his  departure 

from  his  instructions. 


BAILMENTS   SOLELY  FOR  BAILEE'S  BENEFIT. 

1-§15.  With  what  other  form  of  bailment  are  bailments 
for  the  sole  benefit  of  the  bailee  identical? 

2- (a)       How  are  such  forms  of  bailment  created? 

3-  For  whose  exclusive  use  and  benefit  is  the  thing 

bailed,  in  this  class  of  bailments? 

4-(b)  How  only  can  a  party  acquire  legal  right  to  the 
exclusive  use  of  property? 

5-  Is  a  promise  to  make  a  gratuitous  loan  binding 

— and  why? 

6-  When  is  a  promise  to  loan  property  binding  on 

the  promissor? 
7-(c)       What  compensation  in  this  class  of  bailments 
can  the  bailor  demand? 

8-  What  effect  upon  such  bailment  has  the  receiv- 

ing of  a  consideration  by  the  bailor? 

9-  Must  the  bailee  bear  the  ordinary  expenses  of 

the  care  of  the  property  bailed  under  such  bail- 
ments? 
10- §16.      How  are  the  rights  and  liabilities  of  parties  to 
this  class  of  bailments  determined? 


DEPARTMENT  OF  LAW  29 

11- (a)  What  can  you  say  as  to  the  matter  of  expenses 
incurred  in  connection  with  this  class  of  bail- 
ments? 

12- (b)  What  is  the  duty  of  the  bailor  towards  the  bailee 
in  this  class  of  bailments  with  reference  to 
defect  or  danger  accompanying  same? 

13- (c)  By  what  is  the  right  of  the  bailee  to  use  property 
in  this  class  of  bailments  limited? 

14- (d)  What  rights  has  the  bailor,  in  this  class  of  bail- 
ments, with  reference  to  prescribing  condi- 
tions of  the  bailment? — Illustrate. 

15- (e)  For  whose  benefit  must  a  gratuitous  bailment 
be  regarded  as  being  made? 

16-  Has  such  bailee  a  right  to  loan  property  so 

baOed? 

17- (f)  What  degree  of  diligence  must  a  bailee,  under 
this  class  of  bailments,  exercise — and  for  what 
measure  of  neglect  will  he  be  liable? — Illus- 
trate. 

18-  Can  such  a  bailee  be  held  liable  for  acts  beyond 

his  control? — Illustrate. 

19-  What  can  you  say  with  reference  to  the  bailor's 

taking  into  consideration  the  experience  of  the 
bailee,  as  determining  the  degree  of  care  to 
be  expected  of  the  latter? 

20-§17.  How  may  this  class  of  bailments  be  terminated? 
— State  fully. 

21-  When  may,  and  when  may  not,  either  party  ter- 

minate such  a  bailment? 
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LESSON  30.— 

CHAPTER  V. 

THE  HIRING  BAILMENTS. 

§18.  Nature  and  Extent. 

(a)  Generally. 

(b)  Illustrations. 

19.  Hiring  of  Thing  for  Its  Use. 

(a)  Duties  of  Bailor. 

(b)  Liability  of  Bailor. 

(c)  Right  to   Use   Bailed   Property. 

(d)  Expenses  Incident  to  Bailment. 

(e)  Negligence  of  Bailee, 

(f)  Bailee's  Liability  for  Another's  Act. 

(g)  Redelivery  of  Bailed  Property. 

20.  Hiring  of  Labor  upon  a  Thing. 

(a)  Classification. 

(b)  Bailee's  Right  to  Possession. 

(c)  Distinction  Between  Bailment  and  Sale. 

(d)  Destruction  of  Property  Bailed. 

(e)  Diligence  of  Bailee. 

(f)  Performance  by  Bailee's  Agent. 

(g)  The  Requirement  of  Special  Skill. 

(h)   Delegation  of  Skilled  Work.  • 

(I)    Bailee's  Liability  for  Defects. 

(j)    Bailee's  Lien. 

(k)   Waiver  of  Lien. 

(1)    Redelivery  of  Property. 

(m)  Termination    of   Bailment. 

§18.  Nature  and  Extent. — (a)  Generally. — By  far 
the  greater  variety  of  bailments  are  included  within  this 
class.  To  it  belong  all  bailments  for  which  pajonent  is 
made  for  the  use  of  personal  property  or  for  its  care  when 
intrusted  to  another,  including  those  entered  into  with 
warehousemen,  wharfingers  and  depositaries,  pledges  and 
the  exceptional  bailments  entered  into  with  innkeepers  and 
common  carriers.  It  may  at  times  be  useful  to  bear  in 
mind  that  in  hiring  bailments  the  contract  of  bailment  is 
to  be  distinguished  from  the  contract  for  labor  and  ser- 
vice. 

(b)  Illustrations. — Illustrations  of  hiring  bailments 
are  numerous.  The  hiring  of  a  horse,  carriage  or  of  any 
article  to  be  returned  after  the  hirer  has  finished  using  it 
constitutes  a  bailment  for  hire.  When  a  specified  price  is 
to  be  paid  for  the  use  obtained  there  is  no  doubt  but  that  the 
bailment  is  one  of  mutual  benefit.  Often,  however,  the 
consideration  takes  the  form  of  an  indirect  benefit.  For 
instance,  when  the  purchaser  of  a  cloak  placed  her  old  cloak 
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in  a  certain  part  of  a  store  at  the  suggestion  of  the  clerk 
and  the  cloak  was  lost,  the  merchant  was  held  for  its  value, 
on  the  theory  that  the  care  of  the  cloak  was  incident  to 
the  business  in  which  he  was  engaged,  and  aided  him  in  his 
effort  to  sell  goods,  and  hence  was  a  benefit  to  him.^ 

Practically  the  same  view  has  been  taken  by  the  su- 
preme court  of  Illinois  in  a  case  involving  the  loss  of  a 
horse  which  the  defendant  undertook  to  break  to  service. 
The  horse  while  thus  in  his  charge  ran  away  and  was  killed. 
The  lower  court  held  that  the  defendant  was  bound  to  ex- 
ercise extraordinary  diligence  because  he  paid  nothing  for 
the  use  of  the  horse  but  the  supreme  court  reversed  this 
decision  on  the  ground  that  the  breaking  of  the  horse  was  a 
benefit  to  the  bailor  and  that  the  bailment  was  one  of  mutual 
benefit  and  the  defendant  was  bound  to  exercise  no  more 
than  ordinary  diligence.^ 

§19.  Hiring  of  Thing  for  Its  Use.— (a)  Duties  of 
Bailor. — ^A  contract  of  bailment  for  mutual  benefit  may  be 
expressed  or  implied,  and  being  an  agreement  resting  upon 
a  mutual  consideration  it  may  be  enforced  by  either  party. 
It  is  not  necessary  that  the  bailor  have  absolute  title  to  the 
property  bailed.  A  right  to  its  possession  and  use  is  suffi- 
cient, as  it  is  necessary  only  that  he  be  able  to  deliver  pos- 
session of  the  property  to  the  bailee.  By  entering  into 
such  contract  the  bailor  thereby  warrants  that  he  has  such 
title,  and  if  the  bailee's  rights  are  interrupted  by  a  failure 
of  the  bailor  to  have  such  title,  the  bailee  has  a  right  of 
action  against  the  bailor  therefor. 

Though  a  bailor  can  not  be  held  to  an  implied  war- 
ranty on  his  part  that  the  property  is  fit  for  the  purpose 
of  the  bailment,  and  that  its  use  will  not  result  in  danger 
to  the  bailee,  yet  his  obligation  approaches  very  near  to 
such  a  warranty.  He  is  bound  to  know  all  facts  regarding 
the  condition  of  the  property,  if  by  exercising  ordinary  dil- 
igence he  could  ascertain  them.  If  the  property  hired 
might  in  its  ordinary  use  be  dangerous,  and  actually  results 
in  injury,  then  if  by  exercising  great  diligence  the  bailor 
might  have  known  this,  he  will  be  held  to  have  had  such 
knowledge.    If  however,  the  defect  was  a  latent  one,  and 

» Woodruff  V.  Painter,  150  Pa.  St.  91.      'Francis  v.  Shrader,  67  111.  272. 
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could  not  have  been  discovered  by  the  bailor  by  a  careful 
examination,  and  was  not  known  to  him  at  the  time  of  the 
hiring,  then  he  will  not  be  liable. 

Also,  in  all  cases  where  the  bailor  gives  notice  of  the 
defect  to  the  bailee  and  the  bailee  disregards  this  notice  and 
is  injured,  he  can  not  recover  for  his  injury.  It  has  been 
held  that  a  person  hiring  a  bicycle  could  recover  for  in- 
juries caused  by  its  collapse,  inasmuch  as  the  machine  was 
not  strong  enough  for  ordinary  use  and  the  bailor  should 
have  known  that  fact.  Concerning  the  hiring  of  a  horse 
which  proved  to  be  vicious  and  injured  the  bailee,  the  court 
said,  "If  the  liveryman  knows  of  the  vicious  habits  of  the 
horse,  or  if  by  the  exercise  of  reasonable  care  to  ascertain 
if  the  horse  was  suitable  for  the  use  of  hirers,  he  ought  to 
have  known  it  was  dangerous,  he  is  liable  for  such  injuries 
as  result  from  his  wrongful  conduct,  in  not  knowing,  or 
knowing,  in  not  disclosing,  the  fact  to  a  hirer.^ 

(b)  Liability  of  the  Bailor. — ^Where  a  bailment  is  for 
mutual  benefit  the  bailor's  liability  is  greater  than  where 
the  bailment  is  gratuitous.  While  in  many  respects  the 
duties  and  liabilities  of  the  parties  are  materially  different 
in  the  case  of  a  gratuitous  bailment  and  one  for  hire,  it  is 
enough  for  the  present  purpose  to  observe  that  while  in 
the  former,  the  benefit  is  exclusively  to  the  bailee,  and 
therefore  the  liability  of  the  bailor  for  defects  in  the  thing 
loaned  extends  only  to  those  which  are  known  to  him  and 
not  communicated  to  the  bailee,  in  the  latter,  the  bailment 
being  for  the  mutual  benefit  of  both  alike,  the  bailor's  ob- 
ligation is  and  of  right  ought  to  be,  correspondingly  en- 
larged; and  it  is  therefore  his  duty  to  deliver  the  thing  hired 
in  a  proper  condition  to  be  used  as  contemplated  by  the 
parties,  and  for  failure  to  do  so  he  is  justly  liable  for  the 
damage  directly  resulting  to  the  bailee  or  his  servants  from 
its  unsafe  condition.  This  distinction  is  fundamental,  and 
of  universal  recognition."*  A  bailor,  of  course,  is  not  liable 
to  third  persons  for  injuries  to  them  caused  by  the  bailee's 
use  of  the  property. 

(c)  Right  to  Use  Bailed  Property. — The  hirer  ac- 
quires an  exclusive  right  to  use  the  property  hired  during 
the  term  of  the  bailment,  and  during  such  time  not  even 

•Palmer  v.  Coyle,  187  Mass.  136.  *Gagnon  v.  Dana,  69  N.  H,  264. 
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the  owner  or  his  creditor  has  the  right  to  disturb  him.'^ 
There  exists  on  the  part  of  the  hirer  an  implied  obligation 
to  use  the  property  moderately  and  with  reasonable  care, 
and  for  no  other  purpose  than  that  for  which  it  was  hired. 
If  A.  hires  a  horse  from  B.  for  a  day  but  keeps  him  a  week;® 
or  hires  him  to  travel  to  Baltimore  but  goes  to  Philadel- 
phia; or  hires  him  for  a  saddle  horse  but  uses  him  for  plow- 
ing; he  will  be  liable  if  an  injury  results  from  such  unau- 
thorized use.  So,  also,  the  hirer  of  a  carriage  is  authorized 
to  carry  only  the  number  that  the  vehicle  is  made  to  accom- 
modate. 

Misuse  of  property  hired  is  deemed  a  conversion  of  the 
property,  so  far  as  the  responsibility  of  the  hirer  goes. 
However,  such  misuse  does  not  of  itself  constitute  an  abso- 
lute conversion,  for  legal  conversion  is  more  or  less  a  ques- 
tion of  intention,  and  of  assertion  of  dominion  over  prop- 
erty inconsistent  with  the  rights  of  the  bailor.  Authori- 
ties differ  on  this  point,  some  holding  that  a  mere  unau- 
thorized use,  such  as  driving  a  horse  beyond  the  point  to 
which  it  was  contracted  he  was  to  go  constitutes  a  conver- 
sion; while  others  say  that  there  must  be  some  additional 
act  such  as  a  sale,  or  attempt  to  sell  or  mortgage  which 
proves  an  intention  to  appropriate  the  property.  Regard- 
ing conversion,  the  supreme  court  of  Iowa  has  said,  that 
to  constitute  a  conversion,  there  must  be  some  exercise  of 
dominion  over  the  thing  hired,  in  repudiation  of,  or  incon- 
sistent with,  the  owner's  rights.  And  the  court  held  that 
the  mere  act  of  deviating  from  the  line  of  travel  which  the 
hiring  covered,  or  going  beyond  the  point  for  which  the 
horse  was  hired,  are  acts  which,  in  and  of  themselves,  do 
not  necessarily  imply  an  assertion  of  title,  or  right  of  do- 
minion over  the  property,  inconsistent  with,  or  in  defiance 
of,  the  bailor's  interest  therein."^  On  the  other  hand  the 
supreme  court  of  the  state  of  New  Hampshire  holds  it  to  be 
the  settled  rule  of  that  state  if  the  owner  of  a  horse  let  him 
to  be  driven  to  one  place,  and  the  hirer  volimtarily  drives 
him  beyond  that  place  to  another,  this  is  a  conversion  of 
the  horse,  for  which  the  owner  may  maintain  trover  against 
the  hirer.* 

•Smith  V.  Miles,  20  Ver.  315.  *  Doolittle  v.  Shaw,   92  Iowa  348. 

*  Stewart  v.  Davis,  31  Ark.  518.  •Woodman  v.  Hubbard,  25  N.  H.  67. 
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(d)  Expenses  Incident  to  Bailment. — The  rule  re- 
garding expenses  incurred  in  connection  with  a  hiring  bail- 
ment is  practically  the  same  as  that  followed  in  gratuitous 
bailments.  That  is,  the  ordinary  and  incidental  expenses 
of  the  bailment  are  to  be  borne  by  the  bailee,  and  unusual 
and  unforseen  expenses  fall  upon  the  bailor.  For  example, 
one  who  hires  a  horse  is  liable  for  the  ordinary  expenses 
of  keeping  it  while  in  his  use,  but  not  for  the  expense  of 
caring  for  it  if  it  becomes  sick  without  his  fault.** 

(e)  Negligence  of  Bailee. — A  bailee  for  hire  is  re- 
quired to  exercise  ordinary  diligence, — that  is  to  say,  such 
care  as  men  of  average  intelligence  and  prudence  exercise 
in  the  management  of  their  own  affairs.  Since  it  is  the 
duty  of  such  bailee  to  exercise  ordinary  diligence,  he  can 
be  held  liable  only  for  injuries  shown  to  result  from  the 
omission  of  such  diligence,  or  from  ordinary  negligence. 
The  exact  nature  of  his  duty  must  necessarily  depend  upon 
the  nature  of  the  thing  hired.  Where  a  hirer  is  bound-  to 
know,  from  the  nature  of  the  property,  that  it  is  liable  to 
injury,  he  must  exercise  greater  diligence  than  in  the  case 
of  property  known  not  to  be  so  liable  to  injury.  The  char- 
acter and  reputation  of  the  hirer  may  have  an  influence  in 
determining  whether  he  has  been  negligent,  but  these  ele- 
ments are  not  so  important  as  in  the  case  where  services  are 
hired  upon  property. 

Since  the  duty  of  a  bailee  of  this  class  is  limited  to  the 
exercise  of  ordinary  diligence  and  of  good  faith,  he  is  not 
liable  for  loss  which  results  from  unavoidable  accident  or 
irresistible  force.  Where  a  person  charters  a'  vessel  for  a 
stated  time  and  agrees  to  return  it  in  good  condition,  rea- 
sonable wear  and  tear  excepted,  but  before  the  termination 
of  the  bailment,  the  vessel  is  destroyed  in  a  gale,  he  is  not 
liable.^**  However,  an  agreement  to  return  a  piano  *'in  as 
good  order  as  when  received,  customary  wear  and  tear  ex- 
cepted" has  been  held  not  to  except  inevitable  accident, 
and  therefore  to  make  the  bailee  liable  for  injury  to  the 
piano,  caused  by  a  storm  overturning  the  house.  ^^  The  su- 
preme court  of  Missouri  has  held  that  the  failure  to  return 
a  barge  in  good  order  under  a  similar  agreement  was  ex- 

•  Leach  v.  French,  69  Maine  389.  ''Harvey  v.  Murray,  136  Mass.  377. 

"Steele  v.  Buck,  61  111.  343. 
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cused  when  the  barge  was  destroyed  by  ice  in  the  Missis- 
sippi river/^ 

Robbery  has  been  held  to  be  an  accident  by  overwhelm- 
ing force  excusing  the  bailee  from  liability.  Even  if  the 
loss  is  not  absolutely  inevitable,  and  if  the  hirer  has  not 
omitted  any  exercise  of  reasonable  diligence,  he  will  not 
be  held  liable.  For  example,  if  a  warehouseman  has  used 
ordinary  precautions  to  guard  against  a  destruction  of 
property  by  rats  and  mice,  it  has  been  held  that  he  is  not 
responsible  for  a  loss  so  occasioned.^^  As  to  accidents  oc- 
curring in  the  reasonable  use  of  the  property  in  the  manner 
contracted  for,  the  risk  is  on  the  bailor.  , 

(f)  Bailee's  Liability  for  Another's  Act. — ^Where  two 
persons  hire  a  chattel  jointly,  both  may  be  required  to  an- 
swer for  the  negligence  of  either  one.  A  hirer  is  of  course 
liable  for  his  servants'  acts  as  well  as  his  own.  The  reason 
is  that  the  bailor  has  contracted  with  him  alone  and  has  a 
right  to  look  to  him  for  the  fulfillment  of  the  contract.  It 
must  however  be  borne  in  mind  that  a  principal  is  liable 
for  only  those  acts  of  his  agents  committed  in  the  course 
of  their  employment.  To  illustrate,  a  bailee  is  not  liable 
for  goods  stolen  by  his  servants,  in  the  absence  of  negli- 
gence in  guarding  the  goods  against  the  theft,  inasmuch  as 
such  an  act  is  not  done  in  the  course  of  an  agent's  employ- 
ment. 

(g)  Redelivery  of  Bailed  Property. — As  in  all  other 
bailments  the  bailee  is  bound  to  restore  to  the  bailor  the 
property  received  by  him,  and  will  be  responsible  for  any 
failure  so  to  do. 

§20.  Hiring  of  Labor  Upon  a  Thing. — (a)  Classifi- 
cation.— The  hiring  of  labor  and  services  upon  a  thing  em- 
braces three  distinct  classes  of  bailments:  (1)  Hiring  of 
labor  on  a  thing;  (2)  Hiring  of  care  of  a  thing;  (3)  Hiring 
of  transportation  of  a  thing.  In  the  class  of  bailments  last 
discussed  the  consideration  passed  from  the  bailee  to  the 
bailor  and  was  given  for  the  use  of  the  property;  but  in  the 
operis  bailments  it  passes  from  the  bailor  to  the  bailee  and 
is  given  for  services  performed  upon  the  property.    Ex- 

"McEvers  v.  The  Sangamon,  22  Mo.       "  Millan  v.  Salisbury,  13  Johns.    (N. 
187.  Y.)   211. 
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amples  of  this  kind  of  bailment  are  common.  When  lum- 
ber, cloth  or  other  material  is  placed  in  the  hands  of  one 
who  is  to  convert  it  into  a  finished  product,  the  bailment  is 
generally  one  of  this  class. 

(b)  Bailee's  Right  to  Possession. — The  hiring  of  la- 
bor upon  a  thing  bailed  requires  the  bailee  to  expend  his 
labor  upon  the  bailor's  property  and  mingle  his  material 
with  it.  As  the  bailment  progresses  the  bailee's  interest 
increases  in  value  by  reason  of  his  increased  labor  and  skill 
thereon.  Such  bailee  may,  therefore,  maintain  an  action 
against  third  parties  who  deprive  him  of  his  possession  of 
the  bailed  property,  and  against  the  bailor  himself  if  he 
interferes  with  the  bailment  before  he  may  rightfully  do 
so.  The  bailor  too,  may,  in  such  cases,  bring  an  action 
against  intervening  third  parties,  inasmuch  as  he  has  an  in- 
terest in  the  property  whose  value  will  be  depreciated. 

(c)  Distinction  Between  Bailment  and  Sale. — The 
question  frequently  arises  in  this  class  of  bailments,  whether 
the  transaction  constitutes  a  bailment  or  a  sale.  The  ma- 
terial furnished  by  the  bailor  for  the  bailee  to  extend  labor 
upon  may  have  but  a  slight  value  compared  with  the  addi- 
tional material  furnished  by  the  latter.  It  may  be  said  in 
general  that  where  the  bailor — the  original  owner — ^retains 
title  to  the  property  he  delivered  to  the  other,  during  the 
performance  of  the  labor  thereon,  the  contract  is  one  of 
bailment.  This  test  may  be  applied  where  one  party  furn- 
ishes material  and  the  other  expends  labor  upon  it  with  the 
intention  of  selling  the  product  and  dividing  the  profit." 

(d)  Destruction  of  Property  Bailed. — Since  the  title 
to  property  bailed  remains  in  the  bailor,  the  loss  falls  on  him 
if  it  is  destroyed  before  the  termination  of  the  bailment,  if 
it  was  occasioned  without  fault  of  the  bailee.  In  such  event 
the  bailee  is  entitled  to  recover  of  the  bailor  the  value  of 
the  labor  and  materials  furnished  by  him. 

(e)  Diligence  of  Bailee.  The  duties  of  a  bailee  in  the 
exercise  of  diligence,  good  faith,  etc.,  are  practically  the 
same  in  all  bailments  for  mutual  benefit,  but  in  bailments  of 
the  class  now  under  consideration,  he  is  under  further  ob- 

"  Battler    v.    Hallock,    15    App.    DIv. 
Sup.  Ct.  (N.  Y.)  500. 
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ligation  to  exercise  due  skill  in  connection  with  his  work 
upon  the  bailed  property.  This  important  duty  will  be  dis- 
cussed later.  The  work  must  be  done  as  contracted,  and  a 
failure  to  do  so  may  release  the  bailor  from  liability  for  all 
compensation.  The  taking  possession  of  property  from 
the  bailee,  by  the  bailor  after  completion  of  the  bailment, 
does  not  amount  to  a  waiver  of  this  right  on  the  part  of  the 
latter  if  within  a  reasonable  time  he  finds  that  the  work 
was  not  executed  as  agreed. 

When  a  transaction  is  a  sale  it  is  the  duty  of  the  buyer 
to  refuse  at  the  time  of  delivery,  to  take  the  goods  because 
of  the  failure  of  the  seller  to  perform  his  part  of  the  agree- 
ment; but  if  a  transaction  is  a  bailment  the  owner  of  the 
goods  has  the  right  to  them,  and  may  take  them,  when  of- 
fered for  delivery,  and  make  his  objections  to  the  work 
of  the  bailee  subsequently.  If  the  work  done  by  the  bailee 
is  utterly  worthless  the  bailee  may  be  liable  for  the  value 
of  the  material  furnished  and  additional  damages  to  the 
bailor,  if  there  are  any.  If  the  failure  of  the  bailee  to  per- 
form is  due  to  the  fault  of  the  bailor,  the  former  will  not 
lose  his  compensation,  and  if  prevented  without  good  cause, 
from  completing  the  contract,  he  may  recover  what  his  ser- 
vices are  reasonably  worth.  If  he  is  prevented  by  inevit- 
able accident  or  overwhelming  force,  and  is  in  no  way  in 
fault  himself,  he  is  excused  for  the  failure  to  perform  and 
does  not  lose  the  reasonable  value  of  the  work  he  has  done. 
In  such  a  case  he  must  be  able  to  show  that  he  acted  in 
good  faith  and  used  ordinary  diligence  to  avoid  the  acci- 
dent. In  such  a  case  the  bailor  could  not  be  compelled  to 
pay  for  more  labor  than  was  actually  expended  at  the  time 
of  the  interference  with  the  property.  It  may  be  said, 
further,  that  a  bailee,  acting  in  good  faith,  should  use  rea- 
sonable diligence  to  reclaim  property  injured  while  in  his 
custody,  or  removed  from  his  charge  by  superior  force,  such 
as  storms  and  floods,  and  that  the  bailor  will  be  obliged  to 
compensate  him  therefor. 

(f )  Performance  by  Bailee's  Agent. — Except  in  those 
cases  where  the  nature  of  the  work  requires  the  bailee's  per- 
sonal service  he  may  have  the  labor  performed  by  other 
persons.  In  so  doing  he  is  liable  for  the  acts  of  such  ser- 
vants and  agents  done  within  the  scope  of  their  employ- 
ment. 
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(g)  The  Requirement  of  Special  Skill. — There  is  also 
to  be  considered  a  higher  class  of  hiring  bailments  in  which 
the  individual  skill  of  the  bailee  as  well  as  his  care  is  re- 
quired, or  in  which  the  labor  is  skilled  labor.  When  a  work- 
man receives  material  for  the  construction  of  a  delicate 
piece  of  mechanism  he  must  exercise  greater  skill  and  a 
higher  degree  of  care  than  is  required  in  the  construction 
of  an  ordinary  article.  In  such  bailments  he  must  exercise 
skill  requisite  for  the  proper  performance  of  the  work  which 
he  undertakes.  The  character  of  the  work  charges  him 
with  notice  that  he  must  possess  sufficient  skill  for  its 
proper  performance,  and  the  law  requires  him  to  do  the 
work  with  the  ability  it  requires.  In  a  case  where  cloth 
was  delivered  to  a  dressmaker,  who  made  it  up  wrong  side 
out,  the  court  said:  "If  the  dress  was  delivered  to  the  de- 
fendant by  the  plaintiff  without  any  instructions,  the  de- 
fendant being  a  bailee  for  hire,  was  held  to  that  degree  of 
skill  and  care  in  the  particular  occupation  in  which  she'  was 
engaged, — which  was  that  of  a  dressmaker, — which  would 
enable  her  to  do  the  work  entrusted  to  her  in  a  reason- 
able and  proper  manner.  "^^ 

The  relation  of  the  bailor  to  the  bailee  in  this  class  of 
bailments  is  a  personal  one,  and  grows  out  of  the  confidence 
the  bailor  is  presumed  to  repose  in  the  skill  and  fidelity  of 
his  bailee  when  intrusting  his  property  to  him  for  the  ser- 
vice intended  to  be  performed  upon  or  toward  it.  The  law 
implies  a  contract  upon  the  part  of  the  bailee  to  perform 
the  service  skilfully,  and  then  to  return  the  chattel  faith- 
fully on  payment  for  his  services. ^^  Every  mechanic  who 
takes  any  material  to  work  up  for  another  in  the  course  of 
his  trade,  as  where  a  tailor  receives  cloth  to  be  made  up  into 
a  coat,  or  a  jeweler  a  gem  to  be  set  or  engraved,  is  bound 
to  perform  it  in  a  workmanlike  manner.^^ 

In  such  bailments  the  bailee  represents  himself  as  ca- 
pable of  doing  the  work  required,  and  the  bailor  in  employ- 
ing him  is  entitled  to  the  exercise  of  such  skill  and  judg- 
ment as  the  work  requires.  Such  skill,  no  matter  of  how 
high  degree  it  may  be,  is  only  ordinary  to  the  performance 
of  such  a  bailment.  The  rule  that  ordinary  care  is  required 
in  the  performance  of  bailments  for  mutual  benefit  is  not 

"Lincoln  v.  Gray,  164  Mass.  537.  "Keith  v.  Bliss,  10  111.  App.  424. 

'•Rogers  V.  Grothe,  58  Pa.  St.  414. 
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changed,  but  ordinary  care  in  cases  requiring  superior  skill 
becomes  of  a  higher  character.  The  bailee  must  be  an  or- 
dinarily skilled  or  competent  workman  of  the  class  to  which 
he  assumes  to  belong/** 

(h)  Delegation  of  Skilled  Work.— The  delegation  of 
a  bailee's  duties  to  agents  and  servants  will  be  limited  in 
such  instances,  by  the  extent  to  which  the  engagement  was 
made  with  him  because  of  his  personal  skill.  Thus,  the  ex- 
tent to  which  an  ordinary  painter,  an  artistic  decorater 
or  a  portrait  painter  could  delegate  his  duties  would  vary 
with  the  amount  of  personal  attention  required  in  each  case 
to  do  work  commensurate  with  his  known  skill. 

(i)  Bailee's  Liability  for  Defects. — Inasmuch  as  such 
a  bailee  is  liable  for  damage  caused  by  defective  work,  the 
question  arises  whether  he  can  limit  his  liability  by  requir- 
ing that  claims  for  defects  be  made  within  a  stated  time. 
Such  stipulations  have  been  held  to  be  binding  on  the 
bailor  when  they  are  made  a  part  of  the  original  contract 
of  bailment;  but  they  can  not  be  prescribed  in  a  biU  or 
statement  rendered  on  the  completion  of  the  work.  In  con- 
nection with  this  duty  arises  one  on  the  part  of  the  bailor  to 
give  the  bailee  reasonable  notice  of  defects  in  workman- 
ship. If  he  negligently  fails  to  report  such  defects  he  will 
not  be  permitted  to  retain  the  articles  for  an  unreasonable 
length  of  time  and  then  refuse  payment  on  account  of  de- 
fective workmanship.^^ 

(j)  Bailee's  Lien. — ^We  have  already  noted  briefly  the 
lien  of  a  bailee  on  the  bailed  property,  but  inasmuch  as 
greater  latitude  is  allowed  the  lien  of  a  bailee  for  hire  than 
in  other  cases  we  will  give  the  subject  more  attention  at 
this  point.  Liens  at  common  law  are  generally  known  as 
specific  and  general. 

There  are  two  classes  of  liens  to  be  considered,  viz.  (1) 
A  special  lien,  which  lien  attaches  only  to  particular  or  spe- 
cific property  in  the  possession  of  the  bailee,  upon  which 
he  has  expended  labor  or  services  in  carrying  out  the  bail- 
ment; and  (2)  A  general  lien,  which  lien  is  a  right  to  re- 
tain a  bailor's  property  for  a  balance  of  money  due  the  bai- 
lee.    Under  the  latter  lien  an  article  may  be  retained  not 

"Dale  V.  Lee,  51  N.  J.  L.  378.  "Mack  v.  Snell,  140  N.  Y.  193. 
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only  for  services  and  labor  upon  it  but  upon  other  articles 
of  the  bailor  in  the  possession  of  the  bailee.  Such  a  lien 
is  not  regarded  with  favor  in  law  and  for  that  reason  is 
subject  to  strict  construction.^**  It  attaches  only  by  express 
contract,  by  necessary  implication,  or  by  general  usage. 

Kent,  in  his  commentaries,  defines  these  two  Hens  as 
follows:  *'A  general  lien  is  the  right  to  retain  the  prop- 
erty of  another  for  a  general  balance  of  accounts;  but  a  par- 
ticular, or  special  lien  is  a  right  to  retain  it  only  for  a 
charge,  on  account  of  labor  employed,  or  expenses  bestowed 
upon  the  identical  property  detained."  The  distinction 
mentioned,  is  further  set  forth  in  Hensel  v.  Noble,^^  in  which 
the  court  said:  "It  can  not  be  doubted  that  a  lien  is  given 
by  the  common  law  to  a  tradesman  or  artisan  who,  in  the 
course  of  his  trade  or  occupation,  receives  personal  prop- 
erty upon  which  he  bestows  labor;  and  his  right  to  a  Hen 
on  the  property  is  good  whether  there  be  an  agreement  for 
a  stipulated  price  or  only  an  implied  contract  to  pay  a 
reasonable  compensation.  It  is  equally  clear,  on  principle 
as  well  as  authority,  that  where  there  is  an  entire  contract 
for  making  or  repairing  several  articles  for  a  gross  sum,  the 
tradesman  has  a  lien  on  any  one  or  more  of  the  articles  in 
his  possession,  not  only  for  their  proportionate  part  of  the 
sum  agreed  upon  for  repairing  the  whole,  but  for  such 
amount  as  he  may  be  entitled  to  for  labor  bestowed  upon 
all  the  articles  embraced  in  the  contract  *  *  *  if  the 
contract  was  entire,  and  the  defendants  in  pursuance  of  it 
had  not  only  repaired  one  wheel,  but  also  had  bestowed 
labor  and  incurred  expense  for  the  purpose  of  repairing 
the  others,  their  lien  on  the  one  wheel  in  their  possession 
was  good  for  the  amount  of  labor  and  expense  incurred 
in  pursuance  of  their  contract,  not  exceeding  the  sum  fixed 
by  the  agreement." 

(k)  Waiver  of  Lien.  —  The  bailee's  Hen  may  be 
waived  by  his  refusing  to  deliver  the  property  for  some 
other  reason  than  holding  it  for  his  pay;  by  his  giving  credit; 
and  by  his  voluntarily  surrendering  possession  of  the  prop- 
erty. Where  the  bailee  insists  on  holding  the  property  but 
asserts  a  different  reason  therefor,  he  waives  his  lien.  His 
claim  to  a  lien  rests  upon  his  right  to  a  reasonable  compen- 

"Taggart  v.  Buckmore,  42  Maine  77.     *•  95  Pa.  St.  345. 
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sation  for  his  services.  If  he  attempts  to  retain  the  prop- 
erty for  any  other  reason,  he  therefore  waives  his  claim  of 
lien. 

He  may  also  waive  his  lien  by  agreeing  to  give  credit 
for  the  amount  due  him.  Such  an  agreement  makes  his 
claim  payable  at  a  future  time  and  is  inconsistent  with  the 
holding  of  property  as  security  therefor.  The  general  prin- 
ciple is  that  an  agreement  to  give  credit,  or  a  special  con- 
tract for  a  particular  mode  of  payment  inconsistent  with 
the  lien,  is  a  waiver  of  it.  The  operation  of  a  lien  is  to 
place  the  property  in  pledge  for  the  payment  of  a  debt;  and 
where  the  party  agrees  to  give  time  for  payment,  or  agrees 
to  receive  payment  in  a  particular  mode  inconsistent  with 
the  existence  of  such  a  pledge,  it  is  evident,  if  nothing  ap- 
pears to  the  contrary,  that  he  did  not  intend  to  rely  upon 
the  pledge  of  the  goods  in  relation  to  which  the  debt  arose 
to  secure  the  payment.^^ 

The  lien  will  also  be  destroyed  if  the  bailee  surrenders 
the  property  voluntarily.  There  is  no  question  but  that  the 
voluntary  relinquishment  by  the  bailee,  of  possession  of  the 
subject  of  the  bailment,  discharges  his  lien,  unless  it  is  in- 
consistent with  the  contract,  the  course  of  business,  or  the 
intention  of  the  parties.  The  conduct  of  the  bailee  in  part- 
ing with  his  possession  is  inconsistent  with  the  preserva- 
tion of  his  lien,  and  where  that  is  proved,  the  presumption 
is  that  he  has  waived  or  abandoned  it,  unless  his  conduct 
in  so  doing  is  satisfactorily  explained.  In  most  jurisdic- 
tions a  bailee  may  enforce  his  lien  by  public  sale  of  the 
property  after  proper  notice  to  the  bailor. 

(1)  Redelivery  of  Property. — The  bailee  must  return 
the  property  to  the  bailor  in  as  good  condition  as  when  re- 
ceived, unless  injured  by  accident,  deterioration  or  some 
other  means  without  his  default.  He  will  be  liable  for  dam- 
ages if  the  property  is  injured  through  his  neglect,  even 
though  the  owner  has  received  the  property  back.  If  in 
settlement  of  a  claim  for  damages  he  chooses  to  pay  the 
value  of  the  article  he  thereby  becomes  the  owner  thereof. 

"Tucker  v.  Taylor,  53  Ind.  93;  Stod- 
dard Mfg.  Co.  V.  Huntley,  8  N.  H. 
441. 
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The  time,  place  and  manner  of  redelivery  are  to  be  deter- 
mined by  the  contract  and  the  attending  circumstances 

(m)  Termination  of  Bailment. — Bailments  of  this 
class  may  be  terminated  by  performance,  by  mutual  consent 
of  the  parties,  and  by  either  party,  except  where  something 
definite  is  to  be  done,  in  which  case  the  bailee  can  not  term- 
inate the  bailment  after  entering  upon  the  performance  of 
this  work  unless  the  bailor  consents.  Death  of  the  bailor 
revokes  the  right  of  the  bailee  to  hold  the  property  except 
as  a  lien  for  work  already  done  thereon. 
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CHAPTER  VI. 

THE  HIRING  BAILMENTS    (Continued). 

§21.   Hiring  of  Custody  of  a  Tiling. 

22.  Wareliouseman. 

(a)  Definition    and    Obligation. 

(b)  Warehouse  Receipts. 

(c)  Negligence  of  Warehouseman. 

(d)  Insurable  Interest  of  Warehouseman. 

(e)  Beginning  and  End  of  Liability, 

(f)  Liability  of  Carrier  or  Warehouseman. 

23.  Wharfingers. 

24.  Depositaries. 

§21.  Hiring  of  Custody  of  a  Thing.— This  class  of  bail- 
ments is  one  of  the  most  important  and  includes  the  usual 
contracts  entered  into  by  warehousemen,  wharfingers  and 
depositaries.  While  common  carriers  are  sometimes  in- 
cluded under  this  heading,  and  they  have  much  in  common 
with  the  other  persons  above  named,  so  far  as  their  legal 
duties,  liabilities,  and  relations  are  concerned,  yet,  because 
of  the  special  natiu-e  of  their  contract  and  of  the  service 
they  render,  for  which  reason  their  obligations  and  liabili- 
ties have  special  distinction,  the  law  of  bailments  so  far  as 
it  applies  to  common  carriers  will  be  presented  in  the  les- 
sons under  that  title. 

§22.  Warehouseman. — (a)  Definition  and  Obliga- 
tions.— A  warehouseman  is  a  person  other  than  the  owner 
who  receives  goods  and  merchandise  to  be  stored  in  a  ware- 
house for  hire.  He  is  bound  to  exercise  common  reasonable 
care  in  storing  the  goods  intrusted  to  his  charge.  His  lia- 
bility is  less  than  that  of  a  common  carrier  and  is  limited 
to  the  exercise  of  ordinary  diligence,  which  has  already 
been  defined.  ^ 

(b)  Warehouse  Receipts. — No  particular  form  of  re- 
ceipt is  required  of  a  warehouseman  for  goods  deposited 
with  him.  Any  instrument  which  is  a  memorandum  of  the 
property  stored  and  is  signed  by  the  warehouseman  is  suffi- 
cient, although,  in  practice,  it  is  usual  for  such  receipts  to 
contain  a  full  description  of  the  property  together  with  the 
terms  on  which  it  is  stored.  Such  an  instrument  is  assign- 
able, and  a  proper  indorsement  and  delivery  thereof,  to 
another  must  not  be  confused  with  a  mere  weigher's  check.^ 

^Midley  v.  Allegheny  City,   118   Pa,      *  Siushelmer  v.  Whitely,  111  Cal.  378. 
St,  440. 
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(c)  Negligence  of  Warehouseman. — A  return  of  goods 
in  a  damaged  condition,  or  a  failure  to  return  them  at  all 
by  a  warehouseman  is  a  prima  facie  evidence  of  his  negli- 
gence. The  burden  of  proof  of  negligence  rests  always 
upon  the  owner  of  the  goods,  but  the  weight  of  evidence 
may  shift.  If  the  owner,  as  plaintiff,  proves  a  demand  upon 
the  warehouseman  for  the  goods  and  his  refusal  to  deliver 
them,  these  facts,  unexplained,  constitute  prima  facie  evi- 
dence of  the  latter 's  negligence.  If,  however,  the  ware- 
houseman, proves  that  the  loss  or  damage  arose  by  theft,  or 
fire,  or  other  causes  beyond  his  foresight  and  control,  then 
the  plaintiff  must  fm-ther  show  the  positive  negligence  of 
the  warehouseman  before  he  can  recover.^ 

(d)  Insurable  Interest  of  Warehouseman. — By  the 
law  of  insurance  any  person  has  an  insurable  interest  in 
property,  by  the  existence  of  which  he  receives  a  benefit, 
or  by  the  destruction  of  which  he  will  suffer  a  loss,  whether 
he  has  or  has  not  any  title  in,  or  lien  upon,  or  possession  of, 
the  property  itself.  Thus,  a  warehouseman  has  an  insur- 
able interest  in  goods  housed  by  him,  which  he  may  insure 
to  their  full  value  without  regard  to  his  liability  to  the 
owner  for  the  goods,  although  he  is  liable  only  for  his  own 
negligence  to  the  owner.* 

(e)  Beginning  and  End  of  Liability. — Inasmuch  as 
the  same  party  may  be  a  common  carrier  and  within  a  short 
time  a  warehouseman,  and  since  the  liabilities  of  these  re- 
lations are  different,  it  is  important  to  determine  where  the 
liability  as  a  carrier  begins  and  ends,  so  as  to  perceive  ex- 
actly where  the  liability  as  warehouseman  commences.  The 
liability  of  a  carrier  is  that  of  an  insurer  and  will  be  dis- 
cussed in  subsequent  lessons. 

Generally,  the  bailee's  liability  as  a  warehouseman  be- 
gins when  the  goods  have  arrived  on  his  premises  and  are 
accepted  by  him.  When  goods  are  delivered  to  a  carrier, 
but  the  shipment  is  not  to  be  made  until  further  order  of 
the  owner,  the  bailee  will  be  liable,  until  that  order,  only  as 
a  warehouseman.'^    However,  if  the  delay  in  shipment  is 

•Clafln  V.  Meyer,  75  N.  Y.  260.  'Mulligan  v.   Northern  Pac.   R.   Co., 

•Eastern  R.  Co.  v.  Relief  Ins.  Co.,  98  4  Dak,  315. 

Mass.  420. 
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due  to  the  act  of  the  carrier  and  not  that  of  the  shipper, 
the  liability  of  the  carrier  as  such  will  not  be  changed  to 
that  of  a  warehouseman.  It  has  been  held  that  a  delivery 
of  goods  to  a  carrier  implies  a  direction  for  immediate  ship- 
ment and  that  the  carrier's  liability  as  an  insurer  is  not 
lessened  by  the  shipper's  consent  that  the  goods  may  lie 
at  the  carrier's  depot  until  a  carload  has  accumulated.** 

(f )  Liability  as  Carrier  or  Warehouseman. — Regard- 
ing the  liability  of  a  carrier  at  the  termination  of  a  ship- 
ment, the  courts  have  taken  three  positions.  The  first  is 
that  if  the  goods  are  such  as  a  consumer  usually  personally 
takes  from  the  cars,  the  duty  of  the  carrier  in  conveying 
them  to  the  terminal  has  been  performed,  and  that  it  is 
then  the  duty  of  the  consignee  to  remove  the  goods  without 
notice  from  the  carrier,  and  that  while  the  goods  are  await- 
ing such  removal,  the  carrier  is  liable  only  as  a  warehouse- 
man.'^ The  second  is  that  the  carrier  remains  an  insurer 
for  a  reasonable  length  of  time  after  arrival  at  terminus,  in 
which  time  the  consumer  may  inspect  the  goods  and  remove 
them.*  The  third  is  that  upon  the  arrival  of  the  goods  at 
their  destination  the  carrier  must  give  reasonable  notice 
thereof  to  the  consignee,  and  that  his  liability  as  such  car- 
rier will  continue  until  after  the  expiration  of  a  reasonable 
time  after  receipt  of  notice,  in  which  the  consignee  may 
take  his  property.  This  appears  to  be  the  most  reasonable 
rule.  The  three  rules  are  sometimes  called  respectively  the 
Massachusetts;  the  New  Hampshire,  and  the  New  York 
rules. 

§23.  Wharfingers. — A  wharfinger  is  one  who  main- 
tains a  wharf  for  hire  for  the  use  of  shippers,  carriers  and 
consignees  in  forwarding  and  receiving  cargoes.  EQs  du- 
ties and  liabilities  are  substantially  the  same  as  those  of  a 
warehouseman.^  His  liability  begins  with  the  delivery  of 
the  goods  into  his  possession  and  control.  A  mere  deposit 
of  goods  on  a  wharf  is  not  necessarily  a  delivery  to  the  wharf 
owners,  as  wharfingers,  although  it  will  be  if  such  be  the  cus- 
tom at  the  wharf  in  question.  The  usages  of  a  particular 
business  are  of  importance  in  showing  when  a  warfinger  ac- 

•  Louisville  R.  Co.  v.  U.  S.,  39  Ct.  CI.      » Mosse  v.   Boston  R.   Co.,   32   N.   H. 

405.  523. 

'  Bassett  v.  Ry.  Co.,  145  Mass.  129.         •  Cox  v.  O'Reilly,  4  Ind.  368. 


46         AMERICAN  EXTENSION  UNIVERSITY 

quires  or  loses  the  custody  of  goods.^^  Some  cases  hold 
that  the  wharfinger  must  be  notified  of  a  delivery  of  goods 
upon  his  wharf,"  and  it  is  undoubtedly  the  better  practice 
to  do  so.  The  duties  and  liabilities  of  a  wharfinger  are  so 
largely  similar  to  those  of  a  warehouseman  that  we  need 
not  enter  into  an  additional  detailed  discussion  of  them. 

§24.  Depositaries.  —  An  important  branch  of  busi- 
ness has  developed  among  banks  and  trust  companies  by 
their  renting  the  control  of  compartments  for  keeping  val- 
uable papers.  The  vaults  in  which  these  compartments 
are  located  are  guarded  and  controlled  by  the  companies 
leasing  the  drawers  and  safes,  but  the  compartments  them- 
selves are  under  the  control  of  the  customers. 

The  relation  thus  created  has  been  generally  called 
that  of  bailor  and  bailee,  but  when  the  tests  of  the  bailment 
relation  are  applied  it  may  be  seen  that  the  relation  thus 
created  corresponds  more  closely  to  that  of  landlord  and 
tenant.  The  depositary  does  not  have  possession  or  con- 
trol of  the  property  deposited,  and  the  owner  of  the  prop- 
erty stored  does  not  actually  part  with  the  possession  of  it 
at  any  time.  As  far  as  we  are  concerned  in  our  discussion 
of  bailments  it  is  sufficent  to  observe  that  such  a  depositary 
is  bound  only  to  exercise  ordinary  care  and  prudence  in  the 
custody  of  the  property.  This  duty  arises  from  the  nature 
of  the  business  and  the  relation  between  the  parties. 

"Blinn  V.  Mayo,  10  Ver.  56.  "  Packer  v.  Getman,  6  Cowen  (N.  Y.) 

757. 
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CHAPTER  VII. 

PLEDGES. 

§25.  Essentials. 

(a)  Definition. 

(b)  Elements. 

(c)  Title  of  Pledgor. 

(d)  Delivery  of  Pledged  Property. 

26.  Rights  and   Liabilities  of  Parties. 

(a)  In  General. 

(b)  Possession  by  Pledgee. 

(c)  Estoppel  of  Pledgee. 

(d)  Increase  in  Pledged  Property. 

(e)  Expenses  Incidental  to  Pledge. 

(f)  Priority  of  Claims. 

(g)  Waiver  of  Pledgee, 
(h)    Loss  of  Possession. 

(i)     Use,  Income  and  Care  of  Property. 

27.  Termination. 

§25.  Essentials. — (a)  Definition. — ^A  pledge  is  a 
bailment  of  personal  propert}^  as  security  for  some  debt  or 
engagement.^  A  pledge  is  a  thing  pawned,  to  remain  in 
possession  of  a  pawnee  until  the  money  secured  thereby  is 
repaid,  and  in  which  property  the  pawnee  has  only  a  spe- 
cial property,  the  title  thereof  remaining  in  the  pawnor.^ 

A  pledge  may  be  given  for  the  debt  of  some  other  per 
son  than  the  pledgor.  ^    It  may  be  for  a  future  or  for  a  past 
debt,  as  well  as  for  a  present  obligation;*  or  for  one  or  a 
number  of  debts ;  or  for  debts  covering  a  limited  or  unlim- 
ited period  of  time. 

(b)  Elements. — There  are  three  elements  to  a  con- 
tract of  pledge:  (1)  The  possession  of  the  property  must 
pass  from  the  pledgor  to  the  pledgee  or  his  agent;  (2)  The 
legal  title  to  the  property  must  remain  in  the  pledgor;  (3) 
The  pledgee  must  have  a  lien  on  the  property.  A  pledge 
must  be  distinguished  from  a  lien.  A  mere  lienor,  imlike 
a  pledgee,  has  no  authority  to  sell  the  property  under  lien 
on  default  of  the  debtor,  but  has  merely  the  right  to  retain 
the  property  until  payment  of  the  debt.  A  pledge  differs 
from  a  sale  since  in  a  sale  the  title  passes  to  the  vendee 
though  possession  may  not. 

(c)  Title  of  Pledgor. — It  is  not  necessary  that  a 
pledgor  be  the  absolute  owner  of  the  property  he  pledges; 

*  Brewster  v.  Hartley,  37  Cal.  15.  'Leonard  v.  Kebler,  50  Ohio  St.  444. 

»  Hamilton  v.  Wagner,  9  Ky.   (2  A.      *  Merchants  Bank  v.   Hall,   83  N.  Y. 
K.  Marsh)    331.  338. 
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but  where  his  interest  is  limited  he  should  so  inform  the 
pledgee,  as  only  that  interest  will  be  subject  to  the  pledge. 
Practically  any  personal  property,  whether  corporeal  or  in- 
corporeal, may  be  pledged.  This  latter  includes  negotiable 
instruments,  corporate  stock,  bills  of  lading,  and  warehouse 
receipts.    A  person  may  even  pledge  his  own  note.  ° 

(d)  Delivery  of  Pledged  Property.— Delivery  of  the 
property  pledged  either  actual  or  constructive  to  the 
pledgee,  is  absolutely  essential  to  a  pledge;  but  may  be  made 
by  the  agent  of  one  party  to  the  agent  of  the  other.  When 
the  property  pledged  is  in  the  possession  of  a  third  person, 
actual  delivery  to  the  pledgee  is  not  required,  as  an  order 
upon  the  holder  of  the  property  to  deliver  it  to  the  pledgee, 
operates  as  a  delivery  to  him  and  the  holder  of  the  prop- 
erty, thereby  becomes  the  agent  of  the  pledgee  to  hold  same 
until  the  latter  demands  possession  thereof.  In  case  the 
pledgee  is  already  in  possession  of  the  pledged  property,  a 
further  delivery  thereof  to  him  is,  of  course,  unnecessary; 

If  the  goods  are  incapable  of  actual  delivery  on  account 
of  bulk  or  weight  there  may  be  a  symbolical  delivery.  This 
is  accomplished  by  putting  a  warehouse  receipt  therefor 
or  other  proper  indicia  of  ownership,  in  the  possession  of 
the  pledgee. 

Negotiable  instruments  are  pledged  by  delivery  to  the 
pledgee.  To  pledge  corporate  stock  some  written  trans- 
fer on  the  books  of  the  corporation  or  some  written  instru- 
ment which  will  enable  the  holder  to  assert  title  thereto,  is 
necessary,  in  order  to  give  due  notice  to  third  parties.  Usu- 
ally there  is  a  statute  or  corporate  by-law  which  provides 
that  a  transfer  of  corporate  stock  must  be  entered  on  the 
books  in  order  to  be  valid.  Such  an  entry  is  required  for 
the  protection  of  the  corporation  and  its  stockholders,  as 
they  are  entitled  to  know  who  are  the  holders  of  the  cor- 
poration stock  and  what  their  rights  as  such  are.  Between 
the  pledgor  and  the  pledgee  it  is  sufficient  if  the  certifi- 
cate of  stock  is  delivered  to  the  latter,  with  permission  to 
make  the  transfer  on  the  books  of  the  corporation.  A  bill 
of  lading  may  be  pledged  by  delivery  without  indorsement ; 
as  may,  also,  a  warehouse  receipt;  although  usually  indorse- 
ment is  in  both  cases  required. 
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§26.  Rights  and  Liabilities  of  Parties. — (a)  In  Gen- 
eral.— By  his  delivery  of  the  property  the  pledgor  implied- 
ly warrants  that  his  title  thereto  is  absolute.  He  is  there- 
fore liable  to  the  pledgee  for  any  liens  which  the  latter  is 
compelled  to  satisfy  to  make  his  title  perfect.  To  avoid 
such  liability  a  pledgor  must  give  notice  to  his  pledgee,  of 
the  exact  nature  of  his  title.  A  pledgor  retains  the  right 
to  sell  pledged  property  and  a  new  owner  thereof  takes  the 
property  subject  to  the  same  burdens  to  which  it  was  sub- 
ject in  the  hands  of  the  pledgor.  After  notice  of  such  sale 
the  pledgee  holds  the  property  for  the  new  owner  as  he 
did  before  for  the  former  one,  and  if  he  sells  it  to  satisfy  his 
lien,  he  holds  any  proceeds  of  the  sale  subject  to  account- 
ing to  the  new  as  to  the  old  owners. 

The  pledgor  has  the  right  to  redeem  his  property.  If 
he  has  pledged  it  for  a  debt  that  is  barred  by  the  statute  of 
limitations,  he  cannot  recover  the  property  without  making 
full  payment,  for  the  bar  reaches  only  the  remedy  and  not 
the  debt  itself.  It  has  been  held  that  a  clause  in  the  con- 
tract of  pledge  making  the  pledge  irredeemable  in  case  of 
non-fulfillment,  is  void  because  it  is  contrary  to  public 
policy  and  tends  to  oppress  debtors. 

(b)  Possession  by  Pledgee. — Inasmuch  as  possession 
of  the  pledged  property  is  essential  to  a  pledge,  the  pledgee 
is  entitled  to  continued  control  of  the  property  till  the  obli- 
gation secured  thereby  is  discharged,  together  with  inter- 
est and  costs.  The  holder  of  a  promissory  note  as  security 
for  money  loaned  cannot  be  charged  with  conversion  for 
refusing  to  surrender  it  until  the  amount  of  the  debt  so 
secured,  is  tendered.  ®  Where  a  pledgee  has  been  deprived 
of  his  possession  by  the  pledgor  he  may  by  proper  legal 
action  compel  a  redelivery  of  the  property  to  him. 

The  pledgee  of  personal  property  acquires  a  qualified 
right  of  ownership  therein.  He  is  given  by  the  owner  the 
right  of  possession,  either  actual  or  constructive,  with  the 
right,  upon  failure  of  the  owner  to  pay  the  debt,  of  selling 
the  property  for  the  purpose  of  paying  it.*^ 

It  is  not  always  necessary  that  the  property  remain 

•Green  v.  Sinker,  135  Ind.  434.  'Barnes  v.  Swift,  26  Wkly.  Law  Bui. 

•Benlor  v.  Paquin,  40  Ver.  199.  110. 
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in  the  continued  possession  of  the  pledgee.  For  instance, 
the  delivery  to  a  landlady  of  a  bicycle  and  trunk  as  secur- 
ity for  board  is  sufficient  even  though  they  were  kept  in 
the  boarder's  room  and  he  kept  the  key  to  the  trunk  and 
rode  the  bicycle  occasionally.® 

(c)  Estoppel  of  Pledgee.— A  pledgee  is  estopped  to 
deny  the  title  of  his  pledgor.  Therefore  he  can  not  assert 
that  he  holds  adversely  to  the  pledgor  and  thus  obtain  title 
under  the  statute  of  limitations  or  otherwise.® 

(d)  Increase  in  Pledged  Property. — The  increase  of 
property  pledged  is  also  pledged  with  the  property  itself.*® 
Accordingly  a  pledgee  of  corporate  stocks  is  entitled  to 
hold  the  dividends  accruing  thereon  until  the  payment  of 
the  debt.**  So,  too,  in  the  case  of  pledged  live  stock,  the 
pledgee  is  entitled  to  all  increase  by  births  while  under 
pledge;  and  to  the  increase  in  value  of  any  other  property 
while  pledged. 

(e)  Expenses  Incident  to  Pledge. — The  pledge  is  se- 
curity for  the  principal  debt  and  also  for  all  expenses  rea- 
sonably incurred  upon  the  property  pledged.  For  exam- 
ple, freight  or  storage  paid  by  the  pledgee  on  goods 
pledged;*^  cost  of  keeping  live  stock  pledged  and  the  like. 

(f)  Priority  of  Claims. — Inasmuch  as  a  pledgee  ac- 
quires an  interest  in  the  thing  pledged  his  lien  is  entitled 
to  priority  over  subsequent  creditors  and  parties  claiming 
under  subsequent  levies  of  attachment  or  execution.  Like- 
wise, a  subsequent  mortgage  placed  upon  pledged  prop- 
erty by  the  pledgor,  does  not  interfere  with  a  pledgee's 
lien." 

(g)  Waiver  by  Pledgee. — The  lien  of  a  pledgee  may 
be  waived  by  an  express  agreement.  So,  too,  any  act  by 
him  in  disregard  of  his  rights  under  the  pledge  will  be  con- 
strued as  an  implied  waiver."  A  pledgee  waives  his  lien 
by  resorting  to  another  remedy  to  realize  on  the  claim  the 
pledge  secured,  such  for  instance,  as  an  attachment  of  the 
property  pledged." 

•Henry  v.  State,  110  Ga.  750.  "Clark  v.  Dearborn,  103  Mass.  335. 

•Cross   V.   Eureka  etc.   Co.,    73    Cal.  "Sanders  v.  Davis,  53  Ky.  432. 

302.  »*Arendale  v.  Morgan,  37  Tenn.  703. 

"Herman  V.  Maxwell,  47  N.  Y.  347.  "Citizens    Bank    v.    Dows,    68    Iowa 
"Gaty  V.  Halladay,  8  Mo.  App.  118.  460. 
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(h)  Loss  of  Possession. — Inasmuch  as  a  pledgee's 
lien  depends  upon  his  possession  of  the  pledged  property, 
a  surrender  of  possession  by  him  constitutes  a  waiver  of  his 
lien.  His  lien,  however,  is  not  lost  when  the  pledgor  gains 
possession  by  fraud  or  false  pretenses.^® 

(i)  Use,  Income  and  Care  of  Property.  —  A  pledgee 
has  no  right  to  use  property  pledged  except  with  the  con- 
sent of  the  pledgor.^^  He  must  account  for  the  income,  in- 
crease and  profits  of  the  property.^^  It  is  his  duty  to  exer- 
cise ordinary  care  in  preserving  the  property,  and  he  is  lia- 
ble to  the  bailor  for  loss  or  damage  caused  by  his  own  neg- 
ligence. He  must  collect  commercial  paper  when  due;^® 
and  in  so  doing  use  ordinary  diligence  in  taking  all  the 
steps  necessary  to  fix  the  liability  of  all  parties  to  the  in- 
strument.^*^ In  enforcing  a  pledgee's  liability  for  failure 
to  collect  such  instruments  it  must  appear  that  he  has  been 
negligent  and  that  the  loss  has  resulted  therefrom.^^ 

§27.  Termination. — ^A  pledge  may  be  terminated  by 
redelivery  of  the  property  to  the  pledgor;  by  the  pledgor's 
performance  of  the  obligation  secured;  by  a  tender  by  the 
pledgor  of  the  amount  due,  or  a  tender  of  the  performance 
to  be  made,  accompanied  by  a  refusal  of  the  pledgee  to 
thereupon  return  the  property;  by  a  sale  of  the  property; 
and  by  its  conversion  by  the  pledgee. 

"Bruley  v.  Rose,  57  Iowa  651.  *  Mueller    v.    Nichols,    50    111.    App. 

"Scott  V.  Reed,  83  Minn.  203;  McAr-  663;   Semple  etc.  Co.  v.  Detwiler, 

thur  V.  Howett,  72  111.  358.  30  Kan.  386. 

"Hunsaker  v.  Sturgis,  29  Cal.   142;  » Aldrich    v.    Goodell,    75    111.    452; 

Lathrop  v.  Adkinson,   87  Ba.   339.  Smith  v.  Felton,  85  Ind.  223. 
"Fergus  V.  Wilmarth,  117  111.  542. 
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CHAPTER  VIII. 

INNKEEPERS. 

§28.  Definition  and  Essentials. 

29.  Who  Are  Not  Innkeepers. 

30.  Sleeping  Cars  as  Inns. 

31.  Guests. 

32.  Legal  Rules  Affecting  Innkeepers. 

33.  Liabilities  of  Innkeepers  to  Guests. 

34.  Innkeeper's  Lien. 

§28.  Definition  and  Essentials. — An  innkeeper  is  one 
who  holds  himself  out  to  the  public  as  ready  to  acconuno- 
date  all  comers  with  the  conveniences  usually  supplied  to 
travelers  on  their  journey.  In  other  words,  an  innkeeper 
solicits  the  traveling  public  to  come  for  entertainment  to 
his  inn  and  offers  to  entertain  all  who  will  pay  the  price 
and  are  fit  to  become  his  guests. 

It  is  to  be  observed  that  an  innkeeper's  employment 
is  public,  and  that  he  is  to  be  distinguished  from  the  keeper 
of  a  boarding  house.  A  coffee-house,  or  a  mere  eating 
house,  is  not  an  inn;  nor  is  a  rooming  house  an  inn.  To  con- 
stitute an  inn  there  must  be  some  provision  for  the  essen- 
tial needs  of  a  traveler  upon  his  journey,  namely,  both  lodg- 
ing and  food.  These  two  elements  of  an  inn  may  doubtless 
be  present  in  every  disproportionate  degrees  as  the  needs 
of  the  situation  may  require,  but  both  must  in  some  degree 
be  present  to  constitute  an  inn.^ 

§29.  Who  Are  Not  Inn  Keepers. — It  may  be  seen 
from  the  definition  given  that  it  does  not  include  the  keep- 
ers of  rooming  houses  who  do  not  offer  to  accommodate 
the  public  in  general;  of  the  keepers  of  restaurants  and 
eating  places — inasmuch  as  they  do  not  provide  for  lodg- 
ing; or  persons  who  provide  only  occasional  entertainment. 
An  innkeeper  may  have  in  his  inn,  persons  to  whom  he 
occupies  simply  the  relation  of  a  boarding  house  keeper.^ 
In  the  case  last  cited  ,the  plaintiff's  wife  and  children  were 
inmates  of  the  defendant's  hotel  for  a  number  of  months 
under  an  agreement  for  special  rates.  Within  this  time, 
the  plaintiff  visited  his  family  and  while  he  was  visiting 
them,  his  watch  and  some  of  the  jewelry  of  his  family  were 
stolen.  The  court  held  that  inasmuch  as  the  strict  liability 
of  an  innkeeper  existed  only  in  favor  of  travelers,  he  was 

'Lewis  V.  Hitchcock,  10  Fed.  Rep.  6.      'Lusk  v.  Belote,  22  Minn.  468. 
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liable  for  the  loss  of  only  the  plaintiff's  own  property,  and 
not  for  that  of  the  plaintiff's  family  who  were  not  then- 
traveling,  but  boarders  there.  Thus  the  same  establish- 
ment may  be  both  a  boarding  house  and  an  inn. 

§30.  Sleeping  Cars  As  Inns. — ^According  to  the  major- 
ity of  courts  a  sleeping-car  company  is  not  an  innkeeper. 
The  reasons  given  being,  among  others,  that  it  does  not  at- 
tempt to  carry  all  the  public  but  only  those  who  provide 
themselves  with  first  class  tickets  for  transportation.*  But 
a  sleeping-car  company,  inasmuch  as  it  invites  passengers 
to  occupy  its  berths,  must  exercise  at  least  ordinary  care 
for  the  security  of  their  baggage,  and  this  care  must  be 
proportionate  with  the  danger  to  be  apprehended.* 

§31.  Guests. — ^A  guest  of  an  inn  is  one  who  patronizes 
it  only  as  such.°  The  determination  of  the  question  of  who 
are  guests  is  very  material,  inasmuch  as  it  must  be  the  basis 
in  determining  to  what  persons  an  innkeeper  is  liable  as 
such,  for  his  strict  liabilities  are  in  favor  of  guests  only  and 
not  of  boarders  or  persons  who  resort  to  the  inn  for  other 
purposes.  A  person  who  engages  a  room  for  some  illegal 
purpose,  such  as  to  commit  a  theft  or  to  gamble,  is  not  le- 
gally a  guest.®  It  has  been  held  that  a  man  who  engages 
a  room  but  does  not  occupy  it  is  not  a  guest  when  his  chief 
purpose  is  only  to  deposit  a  package  of  valuables  with  the 
hotel  clerk.^ 

A  guest  must  be  a  transient.  Accordingly  the  em- 
ployee of  a  railroad  who  stops  regularly  at  hotels  situated 
at  different  points  of  his  route  is  not  a  transient.*  On  the 
other  hand  a  resident  of  the  neighborhood  of  the  innkeeper 
may  become  his  guest  by  coming  to  the  inn  for  entertain- 
ment as  a  traveler.®  It  is  not  necessary  that  one  remain 
over  night  in  order  to  become  a  guest.^^ 

The  question  is  determined  by  the  motive  with  which 
the  party  visits  the  inn.  If  he  goes  there  to  receive  the  ben- 
efits of  its  entertainment  as  a  public  house,  he  is  a  guest; 

•Pullman  Palace  Car  Co.  v.   Smith,     'Arcade  Hotel  Co.  v.  Wyatt,  44  Ohio 
73  lU.  360.  St.  32. 

•  Blum  V.  Southern  Pullman  Co.,  Fed      *  Horner  v.  Harvey,  3  N.  M.  197. 

Cas.  1574.  » Walling  v.  Potter,  35  Conn.  183. 

•  Walling  V.  Potter,  35  Conn.  183.  "  Overstreet  v.   Moser,    88   Mo.  App. 

•  Curtis  V.  Murphy,  63  Wis.  4.  72. 
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otherwise,  lie  is  not.  It  has  been  held  that  a  party  taking 
a  meal  at  a  hotel  while  waiting  for  a  friend  to  arrive  is  not 
a  guest."  The  length  of  time  that  a  party  remains  is  im- 
material. It  is  his  purpose,  which  is  material.  An  inn- 
keeper may  not  select  his  guests  but  he  is  bound  to  receive 
aU  fit  persons  who  apply  to  him  for  entertainment  and  are 
wiUing  and  able  to  pay  the  price  for  it. 

§32.  Legal  Rules  Affecting  Innkeepers. — Of  the  rules 
governing  innkeepers  it  has  been  said,  that  the  grounds 
upon  which  the  restrictions  are  imposed  are,  that  persons 
engaged  in  that  vocation  are  in  some  sense  servants  of  the 
public,  and  in  conducting  their  business  they  exercise  a 
privilege  conferred  upon  them  by  the  public,  and  they  have 
had  secured  to  them  by  the  law,  certain  privileges  and 
rights  which  are  not  enjoyed  by  the  members  of  the  pubHc 
generally.  ^^ 

To  the  rules  already  stated  there  are  certain  reasonable 
limitations  which  exist  not  only  for  the  benefit  of  the  inn- 
keeper but  also  for  the  protection  of  the  public;  and  it  is 
not  only  the  privilege  but  it  is  the  duty  of  an  innkeeper  to 
be  governed  by  these  limitations.  An  innkeeper  may  re- 
fuse to  receive  additional  guests  on  account  of  his  house 
being  full.  He  may  and  should  refuse  to  receive  any  per- 
son who  is  disorderly,  or  who  is  affected  by  a  contagious  dis- 
ease, or  who  is  otherwise  unfit.  And  it  is  his  duty  if  such 
a  person  has  been  received  to  require  him  to  leave  the  inn. 
This  is  necessary  for  the  proper  treatment  of  other  guests, 
and  is  in  keeping  with  his  duty  to  the  public.  It  has  also 
been  said  judicially  that  innkeepers,  by  keeping  their  ho- 
tels open  for  business,  in  effect  represent  to  all  travelers 
that  they  are  reasonably  safe  places  at  which  to  stop;  and 
they  are  hardly  in  a  position  then  to  insist  that  one  who  ac- 
cepts and  acts  on  this  representation,  and  is  injured  because 
of  its  untruth,  shall  be  precluded  from  recovering  against 
them  for  the  injury,  on  the  ground  that  the  guest  might, 
by  further  inquiry,  have  learned  its  falsity. ^^ 

Along  with  the  duty  of  an  innkeeper  to  receive  guests 
is  a  liability  in  refusing  to  receive  persons  who  are  entitled 
to  be  received  as  guests.    It  has  been  held  that  an  inn- 

"Gastonhofer  v.  Clair,   10  Daly   (N.      "  Bowlin  v,  Lyon,  67  Iowa  563. 
Y.)  265.  "Gilbert  v.  Hoffman,  66  Iowa  205. 
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keeper  was  liable  for  the  death  of  a  person  who  was  required 
to  leave  the  inn  while  ill/^  It  has  also  been  held  that  an 
innkeeper  who  refuses  to  receive  a  guest  who  is  entitled  to 
be  so  received  may  be  indicted/'*  An  innkeeper  so  refusing 
is  liable  in  damages  to  the  party  refused. 

§33.  Liabilities  of  Innkeepers  to  G-uests. — The  rela- 
tion of  inkeeper  and  guest  as  such  begins  when  the  guest  is 
received.  We  have  already  considered  the  liability  of  inn- 
keepers to  parties  who  desire  to  become  guests.  There  re- 
mains to  be  discussed  their  liability  for  the  safety  of  the  per- 
sons of  their  guests. 

The  common  law  rule  is  that  an  innkeeper  is  liable  for 
the  loss  or  damage  to  goods  which  the  guest  has  put  in  his 
charge,  unless  the  loss  occurred  without  his  negligence  or 
default.  However,  he  is  discharged  from  liability  upon 
showing  that  the  loss  or  injury  resulted  from  inevitable 
accident  or  irresistible  force,  such  as  fire  or  rioting  or  act 
of  God,  or  the  public  enemy;  by  the  fault  of  the  guest;  or  by 
the  inherent  nature  of  the  goods. 

It  has  been  held  that  an  innkeeper  is  an  insurer  of  the 
property  of  his  guest  which  has  been  placed  in  his  care.^® 
This  holding,  however,  is  recognized  as  an  extreme  one. 
The  innkeeper's  liability  rests  upon  the  grounds  of  pub- 
lic policy.  The  guest,  who  is  a  traveler,  is  not  in  a  position 
to  be  familiar  with  his  surroundings  and  is  obliged  to  place 
himself  in  the  hands  of  the  innkeeper  and  to  depend  upon 
him  for  safety.  He  is  obliged  to  take  the  room  assigned 
htm  and  to  rely  upon  the  innkeeper  to  protect  his  person 
and  property.  It  is  because  of  this  dependence  that  public 
policy  requires  the  innkeeper  to  exercise  a  degree  of  dili- 
gence approaching  that  of  an  insurer. 

In  case  of  loss  by  fire  an  innkeeper  is,  in  most  states,  re- 
quired to  exercise  only  ordinary  and  reasonable  care  in  the 
protection  of  the  property  of  his  guest;  and  where  want  of 
such  care  can  not  be  proven  there  is  no  liability  upon  him. 
The  liability  of  an  innkeeper  extends  to  all  goods  of  his 
guest  excepting  goods  for  display  or  sale,  and  goods  kept 
in  the  sole  custody  of  the  guest.    An  innkeeper's  respon- 

"McHugh   V.   Schlosser,    159    Pa.   St.     "  Hulett  v.  Swift,  33  N.  Y.  571. 
480.  "  Swan  v.  Bourne,  47  Iowa  501. 

"  Rex  V.  Ivens,  7  Car.  &  P.  213. 
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sibility  can  not  extend  beyond  Ms  control  of  the  goods.  If 
goods  in  his  care  are  stolen,  either  by  parties  outside  the 
inn  or  guests  or  servants  inside  of  it,  the  innkeeper  is  bound 
to  make  good  the  loss,  for  it  is  his  duty  to  provide  a  safe 
lodging  place. 

The  liability  of  an  innkeeper  may  be  limited  by  a  con- 
tract with  the  guest,  or  in  some  states  by  statute  limiting 
his  liability  to  an  amount  representing  the  reasonable  value 
of  personal  property  carried  by  the  guests.  He  may  also 
limit  his  liability  by  posting  notices  requiring  the  deposit 
of  valuables  in  a  safe. 

§34.  Innkeeper's  Lien. — An  innkeeper  has  a  lien  on 
the  property  of  his  guest  for  the  value  of  the  services  ren- 
dered to  him  as  such.^^  This  lien  may  be  waived  by  the 
innkeeper  voluntarily  surrendering  possession  of  the  goods. 

§35.  Termination  of  Liability. — The  legal  relation  of 
an  innkeeper  and  his  guest  may  be  terminated  by  the  de- 
parture of  the  guest  or  by  his  misconduct  or  failure  to  pay 
the  innkeeper's  charges. 
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QUIZZER. 

THE  HIRING  BAILMENTS. 

1-§18.  Under  what  class  of  bailments  are  the  greater 
variety  of  bailments  included? 

2- (a)  Name  some  of  the  bailments  most  commonly 
arising  within  said  class. 

3-  From  what  other  contract  is  this  class  of  bail- 

ments to  be  distinguished? 

4-(b)  Give  two  illustrations  of  bailments  of  this 
class. 

5-  What  effect  upon  bailments  of  this  class  has  the 

receiving  by  the  bailor  of  a  consideration? 

6-  Must  such  consideration  always  be  direct? 

7-  Give  an  illustration  of  a  case  where  the  consid- 

eration for  the  bailments  was  indirect. 
8-§19.      What  two  forms  may  a  contract  of  bailment  for 

mutual  benefit  take? 
9- (a)      .  By  whom  may  a  contract  of  bailment  for  mutual 

benefit  be  enforced? 

10-  In  the  hiring  bailments  must  a  bailor  have  abso- 

lute title  to  the  bailed  property — if  not,  what 
is  sufficient? 

11-  What  warranty  does  a  bailor  in  such  cases  give? 

12-  Can  a  bailor  in  such  cases  be  held  to  an  implied 

warranty  concerning  the  property  bailed? 

13-  What  obligation  is  such  bailor  under  with  refer- 

ence to  knowledge  regarding  the  condition  of 
the  property  bailed? 

14-  When  will,  and  will  not,  a  bailor  in  such  cases  be 

held  to  have  knowledge  of  the  dangerous  con- 
dition of  the  property  bailed? 

15-  What  effect  upon  the  liability  of  the  bailor  in 

such  cases  has  the  giving  of  notice  to  the  bailee 

of  defects  in  the  property  bailed? 
16- (b)       State  the  definite  obligation  and  liability  upon 

the  parties  to,  (a)  gratuitous  bailments;  and 

(b)  bailments  for  hire. 
17-  Is  a  bailor  liable  to  third  persons  for  injuries  to 

them  caused  by  bailee's  use  of  the  property 

baUed? 
18- (c)      In  the  hiring  bailments  what  right  of  use  has 

the  bailee  in  the  property  bailed? 
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19-  What  implied  obligation  as  to  such  use  rests 

upon  the  bailee  in  such  cases? 

20-  Give  illustration  of  a  case  showing   the   limita- 

tions on  the  bailee's  right  of  use  in  such  bail- 
ments. 

21-  What  is  the  misuse  of  property  by  the  bailee  in 

such  cases  deemed  to  be,  legally  *? 

22-  Does  such  misuse  constitute  an  absolute  conver- 

sion of  the  bailed  property — and  why? 

23-  GKve  the  two  differing  rules  as  to  what  consti- 

tutes conversion  of  property  bailed. 

24- (d)  What  is  the  rule  regarding  expenses  incurred 
in  connection  with  a  hiring  bailment? 

25- (e)  What  degree  of  diligence  is  a  bailee  for  hire  re- 
quired to  exercise? — State  fully. 

26-  For  what  degree  of  negligence  can  such  bailee 

be  held  liable? 

27-  Upon  what  does  the  exact  nature  of  his  duty 

depend? 

28-  What  influence  in  determining  whether  a  bailee 

has  been  negligent  has  his  character  and  repu- 
tation? 

29-  Is  such  bailee  liable  for  loss  resulting  from  un- 

avoidable accident? — Give  illustration. 

30-  Is  such  bailee  responsible  for  loss  by  robbery 

of  property  bailed? 

31-  Upon  whom  is  the  risk  for  loss  or  accident  oc- 

curring in  the  reasonable  use  of  the  property, 
under  this  class  of  bailments? 

32- (f)  What  is  the  rule  as  to  liability  for  negligence 
where  persons  jointly  hire  a  chattel? 

33-  Is  a  bailee  liable  for  acts  of  his  servant  detri- 

mental to  the  property  bailed  —  and  why? 
State  any  limitation  upon  the  rule  on  this 
point. 

34- (g)  WTiat  is  the  obligation  upon  the  bailee  in  this 
class  of  bailments  as  to  returning  the  prop- 
erty to  the  bailor? 

35-§20.  Name  the  three  classes  in  which  bailments,  in- 
(a)  eluding  the  hiring  of  labor    and   service    are 

divided. 

36- (b)  What  is  required  in  cases  where  there  is  the  hir- 
ing of  labor  upon  the  property  bailed? 
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37-  What  rights  has  a  bailee  in  such  cases  against 

third  parties  who  deprive  him  of  his  posses- 
sion of  the  bailed  property — and  what  rights 
has  such  bailee  against  such  bailor? 

38-  What  rights  of  action,  and  against  whom,  has  a 

bailor  in  such  cases? 

39- (c)  By  what  test  can  a  bailment  be  distinguished 
from  a  sale? 

40- (d)  Upon  whom  falls  the  loss  of  property  bailed,  in 
the  hiring  bailments? 

41-  In  case  of  such  loss  to  what  is  the  bailee  entitled 

as  against  the  bailor? 

42- (e)  What  are  the  duties  of  such  bailee  as  to  the  ex- 
ercise of  diligence  and  good  faith? 

43-  What  effect  upon  the  liability  of  bailee,  in  behalf 

of  the  bailor,  has  the  taking,  by  the  latter,  of 
the  property,  as  a  completion  of  the  bailment? 

44-  State  fully  the  difference  between  the  duty  of 

a  buyer  and  the  duty  of  a  bailor,  in  a  hiring 
bailment  when  the  property  in  question  is 
offered  and  delivered  to  such  parties. 

45-  In  a  hiring  bailment,  where  the  bailee's  work 

is  worthless,  under  what  liability  is  he,  and  to 
whom? 

46-  Where  the  bailee's  failure  to  perform  is  due  to 

the  bailor's  fault,  what  right  of  recovery  if 
any,  has  the  former? 

47-  Where  a  bailee  in  such  cases  is  prevented  from 

fulfilling  the  bailment  by  inevitable  accident 
or  overwhelming  force,  what  effect  does  this 
have  upon  his  rights,  and  what  must  such  bailee 
show  under  such  circumstances? 

48-  What  obligation  rests  upon  a  bailee  under  such 

circumstances  with  reference  to  reclaiming  the 
bailed  property? 

49- (f)  When,  and  when  not,  may  a  bailee  for  hire  per- 
form same  by  other  persons? 

50- (g)  State  fully  the  obligation  upon  a  bailee  for  hire 
where  the  bailment  is  based  upon  the  individ- 
ual skill  of  the  bailee. 

51-  What  degree  of  skill  must  a  bailee  exercise  in 

such  bailments? 
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52-  What  is  the  relation  between  the  bailor  and 

bailee  in  this  class  of  bailments,  and  out  of 
what  does  same  grow? 

53-  What  implied  contract  does  the  law  place  upon 

the  bailee  in  such  cases? 

54-  What  representation  does  the  bailee  make  as  to 

his  skill  and  capacity  in  such  bailments? 
55- (h)       To  what  will  the  delegation  of  a  bailees'  duties 

to  agents  and  servants  in  such  cases  be  lim- 
ited ? — Illustrate. 
56- (i)        What  rights  has  a  bailee  in  such  bailments  to  limit 

his  liability  for  damage   caused   by   defective 

work?— State  fuUy. 
57-  What  duty  of  the  part  of  the  bailor  towards  the 

bailee  arises  in  connection  with  this  class  of 

bailments  ? — State  fully. 
58- (j)       Name  the  two  classes  of  bailee's  liens,  and  define 

each  fully. 

59-  Upon  what  property  does  a  general  Hen  of  a 

bailee  attach? 

60-  Are  such  liens  favored  in  law? 

61-  How  are  such  Mens  created? 

62-  Re-state,  as  concisely  as  possible,  the  distinction 

between  these  two  liens  of  a  bailee. 
63- (k)  How  may  a  bailee's  lien  be  waived? 
64-  What  three  ways,  other  than  by  direct  waiver, 

may  a  bailee  waive  his  lien?    State  fully. 
65-(l)        In  what  condition  must  a  bailee,  in  this  class  of 

bailments,  return  the  property  to  the  bailor? 

66-  For  what  will  a  bailee  in  such  cases  be  liable? 

67-  How  are  the  time,  place  and  manner  of  the  re- 

delivery of  bailed  property,  in  this  class  of 

bailments,  to  be  determined? 
68- (m)      How  may  bailments  in  this  class  be  terminated? 
69-  State  fully  each  method  of  possible  termination. 


THE  HIRING  BAILMENTS.   (Continued) 

1-§21.  What  can  you  say  as  to  the  importance  of  the 
class  of  bailments  involving  the  custody  of 
property — and  what  classes  of  custody  are  in- 
cluded thereunder? 
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2"  Are  common  carriers  rightly  included  under  this 

heading — and  why?    State  fully. 

3-§22.      Define  a  Warehouseman. 

4- (a)  What  degree  of  care  is  a  warehouseman  bound 
to  exercise? 

5-  Is  his  liability  the  same  as  that  of  a  common  car- 

rier? 

6-(b)  What  form  of  receipt  is  required  of  warehouse- 
men for  goods  deposited  with  them? 

7-  State  the  essentials  of  a  sufficient  memorandum 

or  receipt  by  warehousemen. 

8-  Are  warehouse  receipts  assignable  —  and  if  so 

how? 
9-(c)       Of  what  is  the  return  of  goods  in  a  damaged  con- 
dition, or  failure   to   return   goods   by   ware- 
housemen, prima  facie  evidence? 

10-  Upon  whom  rests  the  burden  of  proof  of  negli- 

gence in  such  cases — and  is  this  burden  always 
the  same? 

11-  What  constitutes  prima  facie  evidence  of  a  ware- 

houseman's negligence? 

12-  What  follows  if  the  warehouseman  proves  that 

the  loss  or  damage  arose  by  a  cause  beyond  his 
foresight  and  control? 
13- (d)       Who,  imder  the  law  of  insurance,  has  an  insur- 
able interest  in  property? 

14-  Has  a  warehouseman   an  insurable    interest   in 

goods  housed  by  him — if  so  to  what  extent? 

15-  May  a  party  be  a  common  carrier,  and  in  connec- 

tion with  the  same  property,  become  a  ware- 
houseman? 
16- (e)        When  does  the  bailee's  liability  as  warehouse- 
man begin? 

17-  When  goods  are  delivered  to  a  carrier  for  ship- 

ment, not  to  be  made  until  the  owner's  further 
order,  what  is  the  liability  of  the  carrier  as  a 
bailee  during  the  interim? 

18-  What  is  the  liability  of  the  carrier  where  delay 

in  shipment  is  due  to  the  carrier's  act? 

19-  What  is  implied  by  delivery  of  goods  to  a  car- 

rier— and  what  is  the  carrier's  liability  arising 
from  such  delivery? 
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20- (f)  State  fully  the  three  positions  taken  by  the 
courts  with  reference  to  a  carrier's  liability,  as 
bailee,  at  the  termination  of  a  shipment? 

21-  What  are  these  three  rules  sometimes  called  re- 

spectively—  and  which  seems  to  be  the  most 
responsible  rule  ? 

22-§23.      Define  a  Wharfinger. 

23-  What  are  the  duties  and  liabilities  of  wharfin- 

gers? 

24-  When  does  a  wharfinger's  liability  begin? 

25-  When  will  the  mere  deposit  of  goods  on  a  wharf 

create  a  wharfinger's  liability  against  the 
wharf  owners? 

26-  Of  what  importance  are  the  usages  of  the  whar- 

finger-business as  showing  when  a  wharfin- 
ger acquires  or  loses  the  custody  of  goods? 

27-  Wliat  can  you  say  as  to  the  necessity  or  import- 

ance of  giving  notice  to  wharf  owners  of  t)ie 
delivery  of  goods  on  their  wharves? 

28-  With  what  other  business  callings  are  the  duties 

and  liabilities  of  wharfingers  similar? 
29-§24.      Is  the  relation  between  the  owners  of  bank  or 
safe  deposit  compartments,  and  the  renters  of 
same,  that  of  bailor  and  bailee? — State  fully. 


PLEDGES. 


l-§25.      Define  a  Pledge. 

2- (a)  How  long  is  the  pawnee  entitled  to  possession 
of  the  thing  pawned — and  what  title  of  prop- 
erty therein  has  such  bailee? 

3-  For  whose  debt  may  a  pledge  be  given? 

4-  For  what  obligations  may  pledges  be  given? 
5-(b)       State  fully  the  three  elements  essential  to  a  con- 
tract of  pledge? 

6-  Distinguish  a  pledge  from  a  lien. 

7-  Wherein  does  a  pledge  differ  from  a  sale? 
8-(c)       Must  a  pledgor  be  the   absolute  owner  of  the 

property  pledged? 
9-  WTiat  property  may  be  pledged? — State  fully? 

10- (d)       What  is  essential  to  a  pledge? 
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11-  Is  delivery  to  pledgee  essential  where  the  prop- 

erty pledged  is  in  the  possession  of  a  third 
person? — Illustrate. 

12-  What  can  you  say  as  to  the  necessity  of  delivery 

to  pledgee,  where  the  property  to  be  pledged 
is  already  in  his  possession  1 

13-  How  can  property,  whose  bulk  or  weight  makes 

it  incapable  o'f  actual  delivery  under  a  pledge, 
be  delivered?    State  fully. 

14-  How  are  negotiable  instruments  pledged? 

15-  How  is  corporate  stock  pledged  —  and  what  is 

usually  necessary,  and  why,  in  such  cases? 

16-  What  is  sufficient  to  effect  delivery  of  corporate 

stock  between  the  pledgor  and  pledgee? 

17-  How  may  bills  of  lading  and  warehouse  receipts 

be  pledged? 
18-§26.      What  implied  warranty  does  a  pledgor  give  by 

delivering  property  as  a  pledge? 
19- (a)        What    liability    is    the    pledgor    under    to    the 

pledgee,  for  liens  upon  the  pledged  property 

— and  how  may  such  liability  be  avoided? 

20-  Has  a  pledgor  a  right  to  sell  pledged  property — 

if  so,  how  is  the  new  owner's  title  to  the  prop- 
erty burdened? 

21-  After  notice  of  such  sale  how    does    a   pledgee 

hold  the  pledged  property,  and  for  whom? 

22-  May  a  pledgor  redeem  his  property? 

23-  If  property  is  pledged  for  a  debt  barred  by  the 

statue  of  limitations  can  the  property  be  re- 
covered without  making  full  payment  —  and 
why? 

24-  What  can  you  say  as  to  the  legality  of  an  irre- 

deemable pledge — and  what  is  the  legal  reason 
for  your  answer? 
25- (b)       What  is  the  extent  of  the  control  of  a  pledgee 
over  pledged  property? 

26-  What  remedy  has  a  pledgee  who  has  been  de- 

prived by  the  pledgor  of  the  property  pledged? 

27-  What  right  of  ownership    has   the    pledgee    in 

pledged  property? 

28-  State  fully  the  rights  given  by  a  pledgor  to  a 

pledgee  over  property  pledged? 
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29-  Must  a  pledgee  remain  in  continual  possession 

of  pledged  property? — ^Illustrate. 

30- (c)  May  a  pledgee  deny  the  title  of  a  pledgor  in  the 
pledged  property? 

31- (d)  What  can  you  say  as  to  the  legal  rights  in  or  to 
any  increase  in  pledged  property?  State  fully 
and  illustrate. 

32- (e)  For  what  is  a  pledge  security  in  addition  to  the 
original  debt?    Give  examples. 

33- (f)  Over  what  other  claims  has  a  pledgee's  lien  pri- 
ority? 

34- (g)  State  three  ways  in  which  a  pledgee's  lien  may 
be  waived. 

35- (h)  What  effect  upon  a  pledgee's  lien  has  his  sur- 
render of  the  property  to  the  pledgor? 

36-  What  effect  upon  the    pledgee's    lien    results 

where  the  pledgor  gets  possession  of  the  prop- 
erty by  fraud  or  false  pretense? 

37- (i)  When  has  a  pledgee  the  right  to  use  the  prop- 
erty pledged? 

38-  For   what   is  the   pledgee   accountable   to   the 

pledgor? 

39-  What  is  the  pledgee's  duty  as  to  the  exercise  of 

care  in  preserving  pledged  property — and  for 
what  loss  or  damage  is  he  liable? 

40-  What  obligation  is  there  upon  a  pledgee  of  com- 

mercial paper?    State  fully. 
41-§27.      State  at  least  four  ways  in  which  a  pledge  may 
be  terminated. 


INNKEEPERS. 


l-§28.      Who  are  Innkeepers?    State  fully. 

2-  What  is  the  nature  of  an  innkeeper's  employ- 

ment and  from  what  other  similar  occupation 
is  it  to  be  distinguished? 

3-  Are  coffee  houses  or  restaurants  legally  inns? 

4-  Are  rooming  houses  or  boarding  houses  legally 

inns? 

5-  What  two  requisites  are  essential  to  constitute 

an  innkeeper? 
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6- §29.  May  innkeepers  have  patrons  in  their  inns  under 
legal  relations  to  them  other  than  that  of  inn- 
keeper and  guest  •? 

7-  May  the  same  establishment  be  both  a  boarding 

house  and  an  inn*?    Illustrate. 

8-§30.  What  can  you  say  as  to  sleeping-car  companies 
being  innkeepers'? 

9-  What  is  the  obligation  upon  a  sleeping  car  com- 

pany as  to  care  and  security  to  those  patroniz- 
ing them? 
10-§31.      Define  what  is  meant  by  a  guest  of  an  inn. 

11-  For  what  reason  is  the  correct  determination  of 

who  is  a  guest  very  material? 

12-  Is  one  who  engages  a  room  at  an  inn  for  an  ille- 

gal purpose  legally  a  guest? 

13-  Is  one  who  hires,  but  does  not  occupy,  a  room 

in  an  inn,  legally  a  guest? 

14-  Are  guests  transient  or  permanent? 

15-  May  a  resident  of  the  neighborhood  of  an  inn 

become  a  guest? 

16-  Must  one  remain  over  night  at  an  inn  to  become 

a  guest? 

17-  How  is  the  question  as  to  whether  one  is  a  guest 

to  be  determined.    State  fully. 

18-  Is  the  length  of  time  that  a  party  remains  at  an 

inn  material  as  determining  whether  or  not  he 
is  a  guest? 

19-  May  an  innkeeper  select  his  guests? 

20-  What  is  the  legal  obligation  upon  innkeepers  as 

to  receiving  those  who  apply  to  them  for  enter- 
tainment? 
21-§32.      Upon  what  are  the   restrictions   imposed   upon 
innkeepers  said  to  be  based? 

22-  When  may  an  innkeeper  refuse  to  receive  addi- 

tional guests? 

23-  Must  an  innkeeper  receive  a  disorderly  person, 

or  one  afflicted  with  a  contagious  disease,  or 
must  he  retain  a  person  as  guest  who  after- 
wards becomes  disorderly  or  sick  with  con- 
tagion? 

24-  What  is  an  innkeeper's   duty   towards   persons 

thus  conditioned — and  why? 
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25-  What  is  the  obligation  of  innkeepers  with  refer- 

ence to  providing  protection  to  guests'? 

26-  What  is  the  liability  of  innkeepers  who  refuses 

to  receive  persons  entitled  to  become  guests'? 
27- §33.      When  does  the  relation  of  innkeeper  and  guest 
begin"? 

28-  What  is  the  common  law  rule  as  to  an  innkeep- 

er's liability  for  loss  or  damage  of  the  goods 
of  a  guest — and  when  is  the  innkeeper  dis- 
charged from  such  liability'?    State  fully. 

29-  Is  an  innkeeper's  liability  toward  guests  that  of 

an  insurer*? 

30-  State  the  reasons  of  the  liability  as  insurers, 

legally  placed  upon  innkeepers. 

31-  What  degree  of  care  are  innkeepers  required  to 

exercise  with  reference  to  losses  by  fire*? 

32-  To  what  goods  does  the  liability  of  innkeepers 

extend — and  where  does  such  responsibility 
end? 

33-  What  is  an  innkeeper's  liability  for  theft  from 

guests? 

34-  May  an  innkeeper's  liability  to  his  guests  be  lim- 

ited by  contract — if  so,  how? 
35-§34.      State  fully  an  innkeeper's  right  of  lien  on  the 

property  of  guests  and  how   same   may   be 

waived  or  lost. 
36-§35.      In  what  three  ways  may  the  legal  relation  of 

innkeeper  and  guest  be  terminated? 


Am^nran  Sxti^natntt  Mmtr^rfittg 
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Chartered  Under  the  Laws  of  California. 
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LESSONS  31  to  33.— 

TITLE  IX.— COMMON  CARRIERS 

(a)  Freight,  (b)  Passenger. 

By  R.  W.  Core,  A.  B.,  LL.  B. 

LESSON  31.— (a)  Freight.' 

CHAPTER  L 

NATURE  AND  ESSENTIALS  OF  RELATION. 

§1.  "Who  are  Common  Carriers. 

(a)  In  General. 

(b)  Essentials. 

(c)  Who  Are  Included. 

2.  Nature  of  Employment  and  Duty. 

§1.  Who  Are  Common  Carriers. — (a)  In  GeneraL — 
A  carrier  is  one  who  undertakes  to  transport  persons  or 
property.  There  are  two  kinds  of  carriers,  private  carriers, 
and  public  or  common  carriers. 

A  private  carrier  is  one  who  undertakes  to  transport 
and  deliver  goods  for  another,  either  gratuitously  or  for  a 
reward,  but  is  not  generally  engaged  in  such  business  as  a 
public  employment.  Examples  are  numerous.  One  who 
contracts  to  haul  a  load  of  grain  on  a  particular  occasion  is 
then  a  special  or  private  carrier.  Such  a  carrier  is  in  no 
way  legally  bound  to  receive  or  carry  any  goods  for  others, 
but  merely,  on  single  or  at  infrequent  occasions,  agrees  to 
do  so  at  his  own  convenience.  He  is  in  no  sense  a  public 
servant.  A  private  carrier  who  transports  goods  gratui- 
tiously  is  simply  a  mandatory,  the  rights  and  liabilities  of 
whom  as  bailee,  are  fully  discussed  in  the  chapter  on  ''Hir- 
ing Bailments, ' '  in  the  lessons  on  Bailments. 

A  common  carrier  is  one  who  holds  himself  out  to  the 
public  at  large  as  a  carrier,  and  who  undertakes  for  hire  or 
reward  to  transport  from  place  to  place  the  goods  of  such 
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as  chose  to  employ  him.*  The  distinction  between  a  com- 
mon carrier  and  a  private  or  special  carrier  is  that  the  for- 
mer holds  himself  out  in  common — that  is,  to  all  persons 
who  choose  to  employ  him — as  ready  to  carry  for  hire ;  while 
the  latter  carries  only  in  some  special  case  or  cases  for  some 
private  individual,  and  gratuitously  or  for  hire.^ 

(b)  Essentials. — In  determining  who  is  a  common 
carrier  three  essentials  are  to  be  noted.  (1)  He  must  under- 
take regularly  to  carry  goods  or  passengers,  or  goods  and 
passengers,  for  all  who  require;  (2)  His  offers  to  the  public 
as  a  carrier  must  be  such  that  his  refusal  to  so  carry  in  the 
regular  course  of  his  business  will  be  actionable  at  the  in- 
stance of  one  whom  he  has  so  refused;  and,  (3)  He  must 
offer  such  transportation  for  hire. 

The  distinctive  characteristic  of  a  common  carrier  is 
that  he  transports  goods  for  hire  for  the  public  generally 
and  it  is  immaterial  whether  this  is  his  usual  or  occasional 
occupation.'  The  true  test  of  the  character  of  a  party  as  to 
the  fact  whether  he  is  a  common  carrier  or  not,  is  his  legal 
duty  and  obligation  with  reference  to  transportation.  Is 
it  optional  with  him  whether  he  will  or  will  not  carry  or 
must  he  carry  for  all*?  If  it  is  his  legal  duty  to  carry  for  aU 
alike  who  comply  with  his  terms  as  to  freight,  etc.,  then  he 
is  a  common  carrier  and  subject  to  all  those  stringent  rules 
which  for  wise  ends  have  long  since  been  adopted  and  uni- 
formly enforced  both  in  England  and  in  all  states  here  upon 
common  carriers.  If,  on  the  contrary,  he  may  carry  for  an- 
other or  not  as  he  deems  best,  he  is  but  a  private  carrier,  and 
is  invested  like  all  other  private  persons  with  the  right  to 
make  all  his  own  contracts,  and  when  made  to  stand  upon 
them.  While  the  law  has  imposed  duties  and  heavy  respon- 
sibilities upon  common  carriers  which  they  cannot  avoid, 
limit  or  shake  off,  yet  it  has  never  attempted  to  hamper  and 
surround  those  who  are  not  common  carriers  with  the 
stringent  rules  applicable  to  carriers  in  common,  or  to  pre- 
vent them  from  exercising  their  own  personal  judgment 
as  to  the  responsibility  which  they  are  willing  to  assume 
in  a  special  case.* 

*DwIghtv.  Brewster,  1  Pick.  (Mass.)      » Chevallier  v.  Strahm,  2  Tex.  115. 

60.  *  Piedmont  Mfg.  Co.  v.  Columbia  Riv- 

*  Story  on  Contracts,  p.  127.  er  Co.,  19  S.  C.  353. 


DEPAKTMENT  OF  LAW  3 

(c)  Who  Are  Included. — The  most  important  class  of 
common  carriers  are  railroad  and  express  companies  and  the 
owners  of  ships  and  steamboats  employed  in  either  foreign 
or  domestic  commerce.  Ferrymen  are  common  carriers  as 
to  property  put  in  their  exclusive  control.  If  the  owner 
takes  the  property  with  him  on  the  boat  in  his  own  charge 
and  possession,  the  ferryman  is  not  bound  to  a  carrier's  lia- 
bility concerning  it.^  A  ferry  kept  for  one's  own  use  and 
for  the  accommodation  of  one's  own  customers  only  is  not 
a  common  carrier."  Parties  holding  themselves  out  to  the 
general  public  as  truckmen,  draymen,  baggagemen,  or  the 
proprietors  of  stages  and  omnibuses,  are  common  carriers."^ 
Where  the  carriage  is  in  performance  of  a  contract  for  ser- 
vice to  one  party  only,  the  carrier  is  not  a  common  carrier, 
hence  is  not  liable  as  such.*  Motive  power  may  be  furn- 
ished by  one  who  has  custody  of  the  goods  transported,  such 
as  tugboats  and  companies  furnishing  motive  power  for  the 
transportation  of  special  trains,  and  the  like.®  Such  parties 
are  not  common  carriers. 

§2.  Nature  of  Employment  and  Duty. — Speaking  gen- 
erally it  is  the  duty  of  a  common  carrier  to  carry  all  goods 
offered  to  him  for  carriage.  This  duty  arises  from  his  pub- 
lic profession  as  a  carrier,  but  it  is  subject  to  certain  limi- 
tations. The  can'ier  may  profess  to  carry  only  goods  of  a 
certain  description  and  if  so  he  can  not  be  compelled  to 
carry  goods  of  a  different  kind.  For  instance,  a  carrier  of 
passengers  cannot  be  compelled  to  carry  goods.***  He  can- 
not of  course,  be  compelled  to  transport  goods  by  other 
means  than  those  he  offers  to  the  public. 

A  carrier  by  water  cannot  be  compelled  to  carry  by 
land,  nor  to  a  point  or  by  a  route  to  which  his  business  does 
not  extend.  Furthermore,  he  cannot  be  compelled  to  accept 
goods  unless  his  facilities  are  sufficient  to  handle  them,  nor 
can  he  be  compelled  to  provide  additional  and  unusual  fa- 
cilities to  meet  at  once  infrequent  sui'plusses  of  business, 
although  the  statutes  of  most  states  require  railway  com- 
panies to  supply  reasonably  sufficient  facilities  for  the  re- 
quirements made  of  them  by  the  people.    However,  trans- 

•New  York  v.  Star  In,  106  N.  Y.  1.  •Southern  Exp.  Co.  1.  Croot,  44  Ala. 

•Self  V.  Dunn,  42  Ga.  528.  468. 

» Jackson  Iron  Works  v.  Hurlbut,  158      •  East  Tenn.  R.  Co.  v.  Whittle,  27  Ga. 
N.  Y.  34.  535. 

"  Honeyman  v.  R.  R.  Co.,  13  Ore.  352. 
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portation  companies  are  not  compelled  to  injure  business  in 
one  locality  in  order  to  furnish  satisfactory  facilities  for 
transportation  in  another  ;^^  nor  are  they  obliged  to  provide 
for  an  unusual  influx  of  business.  They  must  not  discrimin- 
ate in  favor  of  shippers  at  points  that  are  reached  by  com- 
peting lines,  and  against  those  at  points  not  so  reached/^ 
The  inability  of  a  railroad  company  to  furnish  cars  to  meet 
the  demands  upon  it  at  any  given  point  except  by  interfer- 
ing with  the  business  of  the  company  as  just  stated,  is  a  de- 
fense to  the  railroad  in  an  action  for  failure  to  furnish  cars 
at  the  point  of  immediate  demand. 

A  carrier  is  not  obliged  to  accept  goods  that  are  unfit 
for  shipment.  He  may,  if  he  so  desires,  insist  upon  the 
payment  of  the  transportation  charges  in  advance.  This  is 
just,  because  a  carrier  can  not  choose  with  whom  he  will 
deal,  and  it  is  reasonable  that  his  compensation  be  assured 
him.^^  However,  unless  prepayment  is  required,  a  failure 
to  tender  charges  in  advance  will  not  release  a  carrier  from 
his  duty  to  transport  goods  received  without  such  demand. ^"^ 
Railway  companies  are  to  a  certain  extent  public  agents. 
They  may  be  required  to  haul  over  their  own  lines  cars  be- 
longing to  other  roads  and  hold  the  same  relation  thereto 
that  they  do  to  freight  received  by  themselves.  This  will, 
however,  not  be  enforced  if  the  cars  sought  to  be  so  trans- 
ported, are  dangerous  on  account  of  defective  construction 
or  condition. 

After  receiving  goods  for  transportation  a  carrier  may 
become  liable  for  damages  that  result  to  the  shipper  from 
delay  in  transportation.  Such  damages  include  the  profits 
of  which  the  shipper  is  thus  deprived,  depreciation  in  the 
value  of  his  goods, ^^  and  the  cost  of  caring  for  them  during 
the  delay.^® 

"  Ayers  v.  Chicago  etc.  R.  Co.,  71  Wis.  "  Galena  R.  Co.  v.  Rae,  18  111.  488. 

372.  "  Inman  v.  St.  Louis  R.  Co.,  14  Tex. 
"Chicago  etc.  R.  Co.  v.  Wolcott,  141  Civ.  App.  39. 

Ind.  267.  "St.  Louis  R.  Co.  v.  Neel,  56  Ark. 
"  Illinois  etc.  R.  Co.  1.  elnberg,  64  111.  279. 

88. 
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CHAPTER  II. 

DELIVERY  TO  AND  ACCEPTANCE  BY  CARRIER. 

§3.  What  Constitutes  Delivery  to  Carrier. 

4.  What  Constitutes  Acceptance  by  Carrier. 

5.  Beginning  of  Carrier's  Liability. 

§3.  What  Constitutes  Delivery  to  Carrier. — In  order 
to  fix  the  liability  of  a  carrier  regarding  the  care  and  trans- 
portation of  goods,  it  is  necessary  that  he  come  into  posses- 
sion of  them.  This  necessarily  involves  a  delivery  by  the 
shipper  and  an  acceptance  by  the  carrier  of  the  property  to 
be  transported,  and  until  there  has  been  such  delivery  and 
acceptance  no  liability  upon  the  carrier  can  arise. ^  A  de- 
livery of  goods  to  a  carrier  without  any  directions,  is  as- 
sumed to  be  for  the  purpose  of  immediate  transportation. 
If  a  carrier  for  his  own  convenience,  delays  in  placing  goods 
received  by  him,  in  transit,  he  is  still  liable  as  a  carrier.  If, 
however,  the  goods  are  held  by  the  carrier  and  so  delayed  at 
the  direction  of  the  shipper,  the  carrier  is  liable  only  as  a 
warehouseman,  up  to  the  point  of  time  that  they  are  placed 
in  course  of  actual  transportation. 

A  delivery  to  a  carrier,  to  be  effective  against  him,  must 
be  made  actually  to  the  carrier  or  to  some  party  authorized 
to  act  on  his  behalf.  It  is  not  sufficient,  in  the  absence  of 
usage  to  that  effect,  that  goods  be  placed  upon  the  carrier's 
premises,  unless  notice  thereof  be  given  to  the  proper  person 
representing  the  carrier. 

§4.  What  Constitutes  Acceptance  by  Carrier. — A  car- 
rier's liability  does  not  attach  until  he  has  accepted  goods. 
It  has  been  held  that  a  party  placing  goods  on  the  wharf  of 
a  steamship  company,  with  notice  to  the  company  to  remove 
them,  is  nevertheless  liable  for  the  loss  of  the  goods,  where 
the  steamship  company  had  not  in  fact  actually  taken 
charge  of  them.^  There  can  be  no  delivery  and  acceptance 
of  goods  for  transportation  while  the  owner  retains  control 
of  the  goods.  He  must  in  order  to  charge  the  carrier  with 
the  full  legal  responsibility  to  him  as  such,  fully  relinquish 
the  custody  and  control  of  the  property  and  leave  it  in  the 
exclusive  possession  of  the  carrier,  so  as  to  put  upon  him  the 
entire  duty  of  caring  for  it.    Accordingly  cotton  placed  on 

•Michigan    Southern    R.    v.    McDon-      'Texas  R.  Co.  v.  Clayton,  173  U.  S. 
ough,  21  Mich.  165.  348. 
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the  depot  platform  of  a  railway  company  preparatory  for 
shipment,  of  which  fact  notice  is  actually  given  the  repre- 
sentative of  the  company  at  the  shipping  point,  is  delivered 
to  the  company  although  no  bill  of  lading  therefor  is  then 
given.^  However,  if  the  cotton,  in  the  illustration  given, 
had  remained  in  the  control  of  the  shipper,  the  company 
could  not  have  been  held  liable  for  its  loss,  even  though  it 
had  issued  its  biU  of  lading/ 

§5.  Beginning  of  Carrier's  Liability. — Goods  placed 
within  a  depot  for  immediate  shipment  are  in  the  custody 
of  the  transportation  company  as  a  common  carrier  al- 
though no  receipt  or  bill  of  lading  has  been  given.^  But 
where  the  shipment  of  goods  is  delayed  untU  part  of  them 
can  be  properly  crated,  the  carrier  is  liable  therefor,  only  as 
warehouseman.®  Even  the  placing  of  goods  on  or  in  the  car 
of  a  railway  company  for  transportation,  may  not  amount 
to  a  delivery  to  the  company  unless  it  is  done  in  pursuance 
of  a  former  understanding,  or  unless  the  agent  has  actual 
notice  thereof  and  sanctions  such  delivery  either  actually  or 
tacitly.  ' ' 

No  formal  acceptance  is  required  if  the  agent  knows  of 
the  delivery  of  goods  for  shipment  and  makes  no  objection. 
The  giving  of  a  receipt  or  bill  of  lading  to  the  shipper  is  not 
necessary  to  fix  the  liability  of  a  carrier.^  This  liability 
begins  with  the  actual  delivery  to  it  of  goods  for  shipment 
and  not  with  the  execution  of  a  receipt  or  bill  of  lading. 

Actual  knowledge  on  the  part  of  the  carrier  or  his 
agent,  that  the  goods  have  been  delivered  for  transporta- 
tion, is  not  in  all  cases  necessary  to  charge  the  carrier.  The 
delivery  may  be  constructive.  For  instance  the  custom  of 
placing  goods  in  a  certain  place  for  transportation  by  a 
carrier  may  amount  to  a  delivery  and  acceptance  though  no 
actual  notice  of  such  delivery  to  the  carrier's  agent  is 
shown.  The  delivery  to  a  carrier  of  a  warehouse  receipt 
for  goods  stored  therein,  and  which  it  is  thereby  intended 
the  carrier  shall  transport  elsewhere,  and  the  issuance  of  a 

•London  Fire  Ins.  Co.  Rome  R.  Co.,  •Fisher  v.  Lake  Shore  R.  Co.,  17  O. 

144  N.  Y.  200.  C.  C.  491. 

•Martin  v.  St.  Louis  R.  Co.,  55  Ark.  'Berry  v.   Southern  R.   Co.,   122   N. 

BID.  C.  1002. 
•Meloche  v.    Chicago    R.    Co.,    116 

Mich.  69. 
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bill  of  lading  therefor  by  the  carrier  is  also  a  constructive 
delivery.  In  such  cases,  the  acceptance  of  the  carrier  is 
presumed  in  accordance  with  the  carrier's  custom  of  receiv- 
ing goods  at  the  place  and  in  the  manner  stated.* 

Indeed  it  is  well  settled  by  a  series  of  adjudications  of 
high  authority  that  if  a  uniform  custom  is  established  and 
recognized  by  a  carrier,  and  is  known  to  the  public,  thart 
property  intended  for  carriage  may  be  deposited  in  a  par- 
ticular place  without  express  notice  to  him,  that  a  deposit  of 
property  for  that  purpose,  in  accordance  with  such  custom, 
is  constructive  notice,  and  would  render  any  other  form  of 
delivery  unnecessary.  The  rule  is  founded  in  reason,  as  the 
usage,  if  habitual,  is  a  declaration  by  the  carrier  to  the  pub- 
lic that  a  delivery  of  property  in  accordance  with  the  usage, 
will  be  deemed  an  acceptance  of  it  by  him  for  the  purpose 
of  transportation.  To  allow  a  carrier,  when  property  is 
thus  delivered,  to  set  up,  by  the  way  of  defense,  the  gen- 
eral rule  which  requires  express  notice  of  goods  delivered 
for  transportation,  would  operate  as  a  fraud  upon  the 
public  and  lead  to  manifest  injustice.^ 

•Lake  Shore  R.   Co.  v.  Foster,   104      'Wright  v.  Caldwell,  3  Mich.  51. 
Ind.  293. 
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CHAPTER  III. 

THE  CONTRACT  OP  CARRIAGE. 

§6.  Carrier's  Receipt. 

7.  Bills  of  Lading. 

(a)  Definition. 

(b)  Interpretation. 

(c)  Transfer. 

8.  Special    Contracts   of    Carriage. 

(a)  In  General. 

(b)  Who  May  Make  Special  Contracts. 

•  §6.  Carrier's  Receipt. — It  is  the  general  rule  that  the 
receipt  or  bill  of  lading  by  a  carrier  to  a  shipper  is  the  con- 
tract of  shipment,  in  so  far  as  it  contains  conditions  regard- 
ing the  carriage  of  the  goods;  but  in  so  far  as  it  purports 
to  be  only  a  receipt,  it  is  not  a  contract  regarding  rates  and 
payment  of  charges.^  However  when  it  purports  to  contain 
such  stipulations  it  forms  a  contract  regarding  them.^  As 
a  mere  receipt  it  is  subject  to  explanation  and  it  may  be 
shown  that  the  quantity  of  goods  delivered  was  less  than 
that  specified  in  the  receipt.^ 

§7.  Bills  of  Lading.— (a)  Definition.— A  bill  of  lad- 
ing is  a  written  instrument  given  by  a  carrier  to  a  shipper, 
and  containing  a  receipt  for  goods,  with  an  agreement  to 
carry  them  from  the  point  of  shipment  to  the  designated 
point  of  delivery.  If  no  bill  of  lading  is  given,  the  rights  of 
the  shipper  and  the  duties  of  the  carrier  are  determined 
by  the  common  law.  Such  a  bill  of  lading  delivered  by  a 
carrier  to  a  shipper  and  accepted  by  the  latter,  is  presumed 
to  set  forth  the  contract  of  shipment."  Some  states  have 
statutes  requiring  stipulations  for  the  benefit  of  a  carrier 
to  be  signed  by  the  shipper.^  It  is  a  presumption  of  law 
that  a  party  who  accepts  such  a  bill  of  lading  has  read  it 
and  acquiesces  in  its  terms.® 

(b)  Interpreting. — The  interpretation  of  such  instru- 
ments is  governed  by  the  rules  governing  the  construing  of 
all  contracts.  That  is  to  say,  the  instrument  is  to  be  con- 
strued as  a  whole,  but  if  parts  are  invalid  the  remainder 
will  be  enforced  as  far  as  possible.    Any  terms  that  have 

*  Collender  v.  Dinsmore,  55  N,  Y.  200.  *  Wells  etc.  Exp.  Co.  v.  Fuller,  4  Tex. 
•Wood  V.   steamboat  Fleetwood,   22  Civ.  App.  213. 

Mo.  560.  '  Schroeder  v.  Schwelzer,  66  Cal.  294. 

•HIgley  V.    Burlington    R.    Co.,     99  'Patterson  v.  Kansas  etc.  R.  Co.  66 

Iowa  503.  Mo.  App.  651. 
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a  special  meaning  on  account  of  established  cuistoms  or 
usage  will  be  construed  to  conform  thereto.  Any  reason- 
able doubt  as  to  the  proper  construction  of  printed  portions 
will  be  resolved  against  the  carrier,  inasmuch  as  he  pre- 
pared and  issued  the  instrument/  A  bill  of  lading  issued 
in  the  name  of  a  consignor  raises  a  presumption  of  title  in 
him  to  the  property  therein  designated/  As  to  the  carrier 
a  bill  of  lading  confers  the  right  of  possession  of  the  prop- 
erty thereby  called  for,  upon  the  lawful  holder  of  the  in- 
strument, subject  to  the  carrier's  lien  thereon  for  all  just 
charges. 

(c)  Transfer.— The  transfer  of  a  bill  of  lading  by  the 
holder  thereof  effects  a  transfer  of  the  goods  represented 
by  it.  A  carrier  in  issuing  such  an  instrument  does  so 
knowing  that  a  third  party  may  purchase  the  goods  it  de- 
scribes, by  taking  a  transfer  of  the  bill  of  lading,  relying 
on  the  representations  contained  therein  as  to  the  quantity 
and  nature  of  such  goods.  Consequently  when  one  in  good 
faith  and  for  value  becomes  the  transferee  of  such  a  bill,  the 
carrier  issuing  it  is  estopped  from  denying  that  he  received 
the  quantity  and  kind  of  goods  described  therein.*  A  car- 
rier may,  however,  guard  against  such  an  estoppel  by  in- 
serting a  statement  or  clause  in  the  bill  to  the  effect  that 
the  quantity  is  unknown.  But  such  a  statement  will  not 
be  effectual  if  the  carrier  has  ready  means  of  knowing  the 
facts,  as  for  example,  where  grain  is  shipped  in  bulk,  which 
he  could  have  measured  or  weighed.  If,  however,  no  goods 
at  all  were  in  fact  received,  but  a  bill  of  lading  was  issued 
by  an  agent  purporting  to  represent  property  received  by 
the  carrier,  there  is,  according  to  the  supreme  court  of 
the  United  States,  no  foundation  for  liability  on  the  part 
of  the  carrier  as  an  agent  would  have  no  authority  to  issue 
such  a  bill  of  lading  and  his  act  in  doing  so  can  not  bind 
the  carrier,  even  to  a  transferee  for  value. ^** 

A  bill  of  lading  is  generally  conclusive  as  to  the  rate 
charged  for  carriage,  as  therein  stated;  yet  it  has  been 
held  that  parol  evidence  is  admissible  to  show  that  a  repre- 
sentation that  goods  were  carried  at  reduced  rates  as  given 

'Baltimore  &  Ohio  R.  v.  Doyle,  140  » Tlbbitts  v.  Rock  Island  etc.  R.  Co., 

Fed.   669.  49  111.  App.  567. 

•Merchants  Bank  V.  McGrew,  76  Fed.  "Pollard  v.   Winter,   105   U.  S.   7. 
930. 
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in  a  bill  in  consideration  of  a  reduced  liability,  was  false.^^ 
A  carrier  may  guarantee  the  quantity  of  goods  recited  in 
its  bill  of  lading  and  thus  make  the  recital  conclusive 
against  it."  Generally  a  bill  of  lading  contains  a  state- 
ment that  the  goods  were  received  in  good  condition — or 
in  apparent  good  condition;  but  in  the  absence  of  any 
such  statement  it  is  presumed  as  a  matter  of  law,  that 
they  were  in  good  condition  as  far  as  it  was  possible  to 
observe.  The  carrier's  statement  as  to  such  fact  has  ref- 
erence only  to  external  appearances  and  is  nothing  more 
than  presumptive  evidence  of  the  real  facts." 

Although  a  bill  of  lading  represents  goods  the  title  to 
which  may  by  the  transfer  of  the  bill  of  lading,  be  trans- 
ferred while  they  are  in  the  hands  of  the  carrier,  yet  such 
an  instrument  is  not  negotiable  in  the  sense  in  which  that 
term  is  used  of  negotiable  instruments.  A  bill  of  lading 
is  simply  an  indicia  of  title,  the  transfer  of  which  confers 
the  rights,  in  the  subject-goods,  of  the  party  making  the 
transfer,  and  nothing  more.  Consequently  such  an  in- 
strument is  negotiable  only  in  the  sense  that  a  transfer  of 
it  passes  title  to  the  goods,  and  therefore  if  it  has  been 
issued  through  mistake  or  fraud  and  does  not  represent 
any  actual  goods,  its  transferee  receives  no  benefit  from 
it.  A  mere  delivery  of  a  bill  of  lading  by  the  person 
named  therein  as  consignee  will  pass  title  to  the  goods  rep- 
resented, without  the  consignee's  indorsement.^*  In  other 
words,  a  delivery  of  such  a  bill  by  the  person  who,  accord- 
ing to  its  terms,  is  entitled  to  the  designated  goods  passes 
title  to  them,^°  although  it  is  usual  to  require  actual  in- 
dorsement of  the  bill  by  the  rightful  owner;  and  indorse- 
ment is  necessary  if  the  terms  of  the  bill  so  require. 

Since  the  transfer  of  a  bill  of  lading  passes  title  to 
the  goods  covered  thereby  which  have  been  previously 
pledged  for  payment  of  a  draft  cannot  be  attached  by  cred- 
itors of  the  consignee.^*  When  the  owner  of  goods  shipped 
consigns  them  to  the  purchaser  ''on  payment  of  a  draft" 
for  the  purchase  price  attached  to  the  bill  of  lading,  the 

"  McGadden    v.    Missouri    Pacific    R.  "  Syracuse  Bank  v.  N.  Y.  Central  R. 

Co.,  92  Mo.  Co.,  32  N.  Y.  Supp.  604. 

"Rhodes  v.  Newhall,  126  N.  Y.  574.  "  Scharff  v.  Meyer,  133  Mo.  428. 

»» Mitchell  V.  U.  S.  Exp.  Co.,  46  Iowa  "  Dickson  v.  Merchants  Elevator  Co., 

214.  44  Mo.  App.  498. 
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title  to  such  goods  does  not  pass  to  the  purchaser,  and 
he  is  not  entitled  to  claim  them  though  named  as  con- 
signee, until  he  has  accepted  and  paid  the  draft.  And  in 
such  cases  the  carrier  has  no  authority  to  deliver  the  goods 
to  such  consignee  before  the  draft  is  paid  and  the  bill  of 
lading  delivered  to  him;  and  if  it  does  so  it  is  responsible  to 
the  shipper  for  the  amount  of  the  attached  draft." 

§8.  Special  Contracts  of  Carriage. — (a)  In  General. 
— ^However,  while  it  is  customary  for  a  carrier  to  give  a 
receipt  or  bill  of  lading  on  the  acceptance  by  it  of  goods 
for  shipment,  and  this  instrument  generally  contains  stip- 
ulations regarding  the  contract  of  carriage,  no  such  in- 
strument is  in  fact  actually  necessary  as  the  delivery  of 
goods  to,  and  their  acceptance  by,  the  carrier  give  rise  to 
duties  and  liabilities  which  are  clearly  defined  by  law, 
without  the  aid  of  any  express  agreement  on  the  part  of 
the  carrier. 

While,  as  hereinbefore  shown,  a  written  contract  is 
conclusive  as  to  the  matters  covered  thereby,  there  may 
be  a  parol  agreement  collateral  to  it.  Moreover  it  will  not 
supersede  a  parol  contract  of  shipment  under  which  the 
goods  were  actually  received  and  accepted  for  transporta- 
tion.^* For  instance,  if  the  carrier  has  thus  bound  himself  to 
furnish  cars  at  a  definite  time  or  place,  he  will  be  liable  for 
damages  resulting  from  a  failure  to  do  so.^^  Where  cars 
were  furnished  a  shipper  under  contract  with  the  carrier, 
and  stock  was  received  and  shipped  thereunder,  but  an- 
other contract  was  presented  to  the  shipper  while  enroute, 
which  under  protest  he  signed  to  secure  a  right  guaranteed 
in  the  original  contract,  the  original  contract  was  held  to 
control.^^  In  the  absence  of  fraud  and  mistake  of  the  ship- 
per, a  carrier  can  not  avoid  the  effect  of  a  written  agree- 
ment for  transportation  on  the  ground  that  he  did  not 
know  its  contents.^^  A  shipping  report  delivered  from  one 
carrier  to  another  at  a  connecting  point,  will  not  affect  writ- 
ten contracts  between  the  original  parties.^-    The  construc- 

"  Commercial  Bank  v.   Chicago,  etc.  "Wabash  R.  Co.  v.  Lannun,  71  111. 

R.  Co.,  160  ni.  401.  App.  84. 

"  Merchants  Dispatch   Co.   v.   Furth-  *•  Kellerman  v.  Kansas  City  etc.  Co., 

mann,  149  111.  66.  136  Mo.  177. 

"Nichols  V.   Oregon  Short  Line,   24  =°  San  Antonio  etc.  R.  Co.  v.  Bamett, 

Utah  83.  27  Tex.  Civ.  App.  498. 
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tion  of  contracts  of  carriage  is  governed  by  the  law  of  the 
place  where  they  are  made. 

(b)  Who  May  Make  Special  Contracts. — If  a  con- 
tract is  within  the  general  scope  of  the  authority  of  the 
agent  making  it,  the  carrier  will  be  bound — even  though 
the  agent  has  in  fact  acted  beyond  his  delegated  authority 
in  that  particular  case.^^ 

A  local  freight  agent  is  presumed  to  have  authority 
to  make  any  contract  of  carriage  the  company  itself  can 
make.^*  In  order  for  a  carrier  to  legally  avoid  a  contract 
made  by  an  agent,  knowledge  of  the  limitation  of  his  au- 
thority must  be  brought  home  to  the  shipper  with  whom 
such  contract  was  made.^^  A  station  agent  has  charge 
of  the  carrier's  business  at  that  point  and  is  presumed  to 
have  authority  to  contract  for  fiu"nishing  cars  to  shippers 
and  the  company  will  be  bound  by  his  contract  to  do  so  even 
though  it  be  in  violation  of  his  instructions  to  make  sucfh 
contracts,  unless  the  shipper  has  knowledge  of  the  limita- 
tions violated.-^  Such  an  agent  however,  can  not  be  pre- 
sumed to  have  authorit.y  to  furnish  cars  at  other  stations, 
and  a  shipper  acquires  no  rights  against  a  carrier  under 
such  a  contract  unless  such  an  agent  was  in  fact  duly  au- 
thorized by  the  carrier  to  make  it.  A  station  agent  has 
apparent  authority  to  contract  for  rates  of  carriage  and  to 
stipulate  for  the  delivery  of  goods  at  the  designated  place 
of  delivery,  within  a  specified  time.  As  a  general  rule  such 
an  agent  can  not  enter  into  a  binding  contract  to  ship  over 
connecting  lines  unless  by  express  authority,  since  such 
an  act  is  in  excess  of  his  ordinary  authority. 

"Lowenstein  v.  Lombard,  164  N.  Y.  =°  Hansen   v.    Flint   R.    Co.,    73    Wis. 

324.  346. 

**  Baltimore  etc.  R.  Co.  v.  Brown,  57  ^Pittsburg  etc.   R.   C.   v.   Racer,   10 

Pa.  St.  77.  Ind.  App.  502. 
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CHAPTER  IV. 

CARRIER'S  CUSTODY  OF  FREIGHT. 

§9. 

Before  Transit. 

10. 

During  Transit. 

(a)   Title  to  Goods. 

(b)    Control  of  Goods. 

11. 

After  Transit. 

12. 

Duties  as  Warehouseman. 

§9.  Before  Transit. — We  have  already  observed  that 
a  common  carrier  assumes  his  liability  as  such  immediately 
upon  his  acceptance  of  goods  delivered  to  him  for  transpor- 
tation, unless  their  transit  is  delayed  at  the  direction  or  for 
the  convenience,  or  because  of  some  act  or  omission  of,  the 
shipper. 

§10.  During  Transit. — (a)  Title  of  Goods.— We  have 
noted  also  the  legal  effect  of  a  transfer  of  a  bill  of  lading 
upon  the  goods  thereby  represented,  and  the  fact  that  the 
presumption  created  by  such  transfer  may  be  modified  by 
other  evidence.  In  the  absence  of  any  such  presumption 
or  of  evidence  to  the  contrary,  a  carrier  may  treat  the  goods 
as  the  property  of  the  consignee  subject  to  his  own  lien 
for  charges  and  the  right  of  the  shipper  to  stop  while  in 
transit  for  delivery  to  the  consignee.  ^  Consequently  if  a 
shipper  desires  to  bring  suit  against  a  carrier  for  damages 
arising  by  reason  of  the  shipment,  he  must  introduce  evi- 
dence to  overcome  the  presumption  of  ownership  of  the 
goods  by  the  consignee.^  Furthermore,  a  carrier  will,  in 
the  absence  of  other  directions,  be  protected  as  against  the 
shipper,  in  a  delivery  of  the  goods  to  the  consignee. 

A  carrier  as  bailee,  has  no  better  right  to  possession 
of  property  entrusted  to  him  for  carriage,  than  has  the 
party  who  delivered  it  to  him.  Accordingly  if  goods  were 
delivered  wrongfully,  by  one  not  in  fact  the  owner  thereof, 
or  some  one  duly  authorized  by  him  to  make  the  shipment, 
the  true  owner  may  by  proper  proceedings  recover  them 
from  the  carrier.  A  carrier  has  however,  the  same  special 
ownership  and  right  to  possession  in  property  placed  with 
him  for  carriage,  that  any  bailee  has,  and  also  the  same 
remedies  against  parties  who  invade  or  deprive  him  of 
these  rights. 

*Tebbs  V.  Cleveland  etc.  R.  Co.,  20      » Dressner  v.  Manhattan  etc.  R.  Co., 
Ind.  192.  92  N.  Y.  S.  800. 
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(b)  Control  of  Goods. — A  carrier's  control  of  goods 
and  especially  his  obligation  to  deliver  them  as  designated, 
is  subject  to  the  right  of  a  shipper  to  stop  them  in  transit 
and  prevent  such  delivery  on  account  of  the  insolvency  of 
the  consignee.  Carriers  are  entitled  to  reasonable  notice 
of  such  stoppage  in  such  cases,  and  after  receipt  of  notice 
they  must  ascertain  to  whom  delivery  should  be  made,  for 
they  will  be  liable  for  a  wrongful  delivery.  In  case  of  doubt; 
arising  from  conflicting  claims,  they  may  compel  the  claim- 
ants to  determine  their  rights  in  court,  before  making  de- 
livery. 

§11.  After  Transit. — A  consignee  can  not,  by  his  own 
delay  in  receiving  goods  deliverable  to  him,  prolong  a  car- 
rier's liability  as  such.  Therefore,  after  due  notice  to  the 
consignee,  and  a  reasonable  time  for  delivery  has  elapsed, 
a  carrier  will  be  liable  only  as  a  bailee.  In  case  a  carrier 
is  obliged  to  hold  goods  for  delivery  to  a  connecting:  carrier, 
he  does  not  however,  even  by  storing  goods  in  a  warehouse, 
reduce  his  liability  to  that  of  a  warehouseman,  but  remains 
liable  as  a  carrier  until  the  goods  are  actually  delivered  as 
contracted  for,  or  at  least  until  a  reasonable  time,  after 
notice  of  readiness  to  deliver  has  been  given  the  consignee. 
But  in  case  of  a  stoppage  in  transit,  or  a  refusal  of  the  con- 
necting carrier  to  receive  the  goods,  a  carrier  may  store 
them  and  hold  them  as  a  warehouseman  and  not  as  a  car- 
rier, because  if  he  has  completed  his  duty  as  a  carrier  he 
can  no  longer  be  held  to  the  legal  liability  of  a  carrier.  The 
same  principle  holds  good  where  a  consignee  refuses  to 
receive  goods,  or  can  not  be  found  after  reasonable  inquiry, 
or  when  the  consignee  does  not  after  due  notice  demand 
his  goods  promptly  after  their  arrival. 

§12.  Duties  as  Warehouseman. — The  various  rules 
governing  the  continuance  of  a  carrier's  liability  after 
termination  of  the  shipment  have  been  somewhat  already 
discussed.  The  question  of  what  constitutes  a  reasonable 
time  in  which  a  consignee  may  remove  his  goods  has  de- 
manded considerable  attention  from  the  courts.  When 
there  is  no  dispute  as  to  the  facts  affecting  this  matter,  it 
is  a  question  of  law  for  the  court  to  decide,  otherwise  it 
must  be  determined  by  the  jury.^ 

•Frank  v.  Grand  etc.  R.  Co.,  57  Mo.  App.  181. 
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A  consignee  must  not  unduly  postpone  the  removal  of 
his  goods  but  must  act  ''promptly."  It  has  even  been  held 
that  the  fact  that  he  lives  at  a  distance  from  the  point  of 
delivery,  and  has  no  representative  near  that  place,  is  not 
material.  What  amounts  to  "promptness"  or  to  ''undue 
delay,"  are,  like  the  question  of  what  constitutes  "reason- 
able time,"  points  to  be  decided  in  each  particular  case  by 
the  courts. 

If,  as  is  often  the  case,  it  is  the  duty  of  a  carrier  to 
remove  goods  from  cars  or  boats  to  a  platform,  the  duty  of 
the  consignee  to  take  the  goods  away  does  not  begin  until 
such  removal  has  been  made.  But  where  it  is  the  custom 
for  the  consignee  to  take  his  goods  directly  from  the  con- 
veyance, his  duty  to  remove  them  begins  "within  a  reason- 
able time"  after  the  vehicle  is  made  ready  for  that  purpose 
and  he  has  been  so  notified.  What  amounts  to  reasonable 
notice  has  been  variously  adjudicated  to  vary  from  one 
day  to  one  week.*  There  are  judicial  holdings  to  the  effect 
that  where  goods  arrive  in  the  course  of  one  day  and  are 
destroyed  the  following  night,  the  consignee  has  not  had  a 
reasonable  time  in  which  to  remove  them.*^ 

If  the  consignee  has  been  prevented  from  removing 
goods  by  the  conveyance  being  placed  where  it  is  not  rea- 
sonably convenient  of  access,  or  by  the  refusal  of  the  car- 
rier to  deliver  them  for  any  reason  other  than  that  the 
charges  are  unpaid,  the  carrier's  liability  as  such  will  con- 
tinue. The  same  is  true  when  a  carrier's  agent  by  mistake 
informs  a  consignee  that  goods  have  not  arrived. 

As  a  warehouseman  a  carrier  is  liable  for  the  safety 
of  the  warehouse  where  goods  are  stored  and  for  due  care 
in  transferring  the  goods  thereto  and  storing  them  therein. 
He  is  liable  for  such  damage  as  results  from  failure  to  ex- 
ercise the  care  that  a  reasonable  man  would  take  of  his 
own  property  under  similar  conditions  and  circumstances. 
The  burden  of  proof  rests  on  the  consignee  to  show  that  a 
caiTier  was  negligent  in  this  regard.  The  failure  of  a  car- 
rier to  deliver,  places  him  under  obligation  to  show  that  the 
goods  were  not  lost  through  his  negligence.    In  case  no 

*  Arthur  v.  St.   Paul  etc.  R.   Co.,  38      »  Moses  v.  Boston  R.  Co.,  32  N.  H.  523. 
Minn.   95;    Leavenworth  R.  Co.  v. 
Maris,  16  Kas.  333. 
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charge  is  made  against  the  consignee  in  cases  where  goods 
are  warehoused,  a  carrier  will  be  liable  only  as  a  gratui- 
tous bailee;  but  temporary  storage  for  the  length  of  time 
to  which  a  consignee  is  legally  entitled  to  call  for  his  goods 
is  not  gratuitous,  and  during  such  time  the  carrier's  full 
liability  pertains.® 

•Brown  v.  Grand  Trunk  R.  Co.,  54 
N.  H.  535. 
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CHAPTER  V. 

DELIVERY  BY  CARRIER. 

§13.  Obligation  to  Deliver. 

(a)  In  General. 

(b)  Nature  and  Extent. 
14.  What  Constitutes  Delivery. 

§13.  Obligation  to  Deliver. — (a)  In  G-eneral. — Car- 
riers are  legally  held  to  be  insurers  of  the  safe  delivery  of 
goods  transported  by  them.  This  being  so,  nothing  can 
excuse  them  from  their  obligation  safely  to  carry  and  de- 
liver, but  the  act  of  God,  or  the  public  enemy. ^  The  ex- 
treme liability  to  which  a  carrier  is  thus  held  is  well  illus- 
trated by  the  case  of  the  Pacific  Express  Company  v. 
Shearer.-  The  facts  in  this  case  are  that  Shearer  and  Com- 
pany of  Chicago,  sent  a  package  of  money  by  the  express 
company,  in  reply  to  a  telegram  signed,  J.  C.  Stubblefield, 
supposing  the  sender  to  be  the  party  of  that  name  with 
whom  they  had  been  dealing  for  a  number  of  years.  The 
telegram  had,  however,  been  sent  by  an  imposter  who  used 
that  name.  The  money  was  delivered  by  the  express  com- 
pany's agent  to  the  imposter  upon  his  presenting  the  re- 
ply telegram  he  had  received  from  Shearer  and  Company, 
and  other  means  of  identification.  In  an  action  brought 
by  Shearer  and  Company  to  recover  of  the  express  com- 
pany the  amount  of  money  so  shipped,  the  court  held  that 
when  the  package  was  sent  to  the  party  with  whom  Shearer 
had  dealt  the  facts  did  not  justify  a  delivery  thereof  by 
the  company  to  an  imposter,  upon  his  representing  that  he 
was  the  real  consignee ;  that  the  carrier  was  directed  to  de- 
liver to  the  real  J.  C.  Stubblefield  and  to  him  only,  and 
that  for  not  doing  this  it  was  liable. 

As  was  said  in  that  case;  ''When  money  or  goods  have 
been  delivered  to  a  carrier  to  be  carried  and  delivered  to 
a  certain  named  person,  when  the  goods  reach  their  des- 
tination it  is  the  business  of  the^agent  of  the  carrier  to  de- 
liver to  the  real  person  to  whora  the  goods  are  consigned, 
and  no  circumstance  of  fraud,  imposition  or  mistake  will 
excuse  the  common  carrier  from  the  responsibilty  for  a 
delivery  to  the  wrong  person.'' 

»U.   S.   Express  Co.   v.   Hutchlns,   67      '160  Ul.  215. 
111.  349. 
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Because  of  this  extreme  liability  a  carrier  will  be  pro- 
tected in  refusing  to  deliver  until  reasonable  and  satisfac- 
tory evidence  is  furnished  him  that  the  party  claiming  prop- 
erty is  the  party  entitled  thereto,  so  as  long  as  he  acts  in 
good  faith  and  solely  with  a  view  to  effecting  a  proper  deliv- 
ery. All  classes  of  common  carriers  are  responsible,  and 
equally  responsible,  for  loss  of  goods  by  delivery  of  them  to 
the  wrong  person/ 

(b)  Nature  and  Extent.— The  nature  of  the  delivery 
required  of  a  common  carrier  varies  with  the  manner  in 
which  the  carrier  transports  goods,  and  also  the  contract  of 
carriage.  It  is  the  general  custom  of  carriers  by  wagon, 
including  express  companies,  to  make  a  personal  delivery; 
but  at  stations  whose  business  does  not  justify  the  employ- 
ment of  an  agent  for  delivery  direct  to  consignees  carriers 
are  not  obliged  to  make  such  delivery.  To  insure  finding 
the  consignee  it  is  their  duty  to  inquire  at  or  send  notice 
to,  the  address  given,  and  if  no  street  address  appears  on 
the  goods,  then  to  make  such  diligent  inquiry  as  the  circum- 
stances call  for.  In  Witbeck  v.  Holland,^  which  concerned 
the  loss  of  a  package  addressed  "Martin  Witbeck,  Schen- 
ectady, N.  Y."  the  name  of  the  consignee  did  not  appear  in 
the  city  directory.  The  company's  agent  mailed  a  notice 
addressed  to  Martin  Witbeck,  and  made  inquiries  of  the 
postmaster,  the  city  treasurer,  and  of  some  other  persons, 
for  a  party  of  that  name.  Subsequently  the  package  was 
stolen  and  it  was  held  that  the  company  was  liable, 

It  has  been  held  that  a  delivery  of  a  package  on  the 
first  floor  of  a  building  is  insufficient,  when  the  consignee 
lives  on  the  fourth  floor.*  A  delivery  of  goods  sent  C.  0.  D. 
results  in  a  liability  by  the  carrier  to  the  consignor  for  the 
amount  due.^  When  a  consignee  is  entitled  to  inspect  the 
goods  the  company  must  afford  him  a  reasonable  oppor- 
tunity to  do  so. 

Carriers  by  water  are  not  required  to  make  personal 
delivery  but  may  deliver  at  the  usual  place  of  unloading 

» Baltimore  and    Ohio    Ry.    v.    Hum-  "  Haslam  v.  Adams  Exp.  Co.,  6  Bosw. 

phreys,  59  Md.  390.  (N.  Y.)  235. 

*Winslow  V.  Vermont  etc.  R.  Co.,  42  ^  U.   S.  Exp.  Co.  v.  Keeper,   59   Ind. 

Vt.  700.  266. 

•45  N.  Y.  13. 
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and  send  notice  to  consignees  of  the  arrival  there  of  their 
goods.  The  discharge  of  goods  upon  a  wharf  may  be  re- 
garded as  a  delivery  to  the  consignee,  after  due  notice,  yet 
as  we  have  seen  this  will  not  discharge  the  carrier  from  all 
liability. 

(c)  What  Constitutes  Delivery. — The  general  rule  is, 
and  to  it  there  are  no  recognized  exceptions,  that  if  the 
consignee  is  unable  or  refuses  to  receive  the  goods,  the  car- 
rier is  not  at  liberty  to  leave  them  exposed  and  unguarded 
on  the  wharf  or  platform,  at  the  point  of  discharge,  but  it 
is  his  duty  to  take  care  of  them  for  the  owner.  If  it  be 
conceded  that  a  carrier  may  discharge  himself  from  lia- 
bility by  simply  placing  merchandise  upon  a  wharf  or  plat- 
form with  notice  to  the  consignee,  the  latter  is  entitled  to 
a  reasonable  time  to  remove  them,  and  the  property  is  at 
the  risk  of  the  carrier  until  a  reasonable  time  for  such  re- 
moval has  elapsed. *  This  is  true  of  delivery  by  railroads  and 
steamship  companies  especially,  giving  particular  notice  to 
the  fact  that  on  account  of  their  manner  of  carriage  they 
are  not  equipped  for  personal  delivery  to  consignees,  and 
that  this  fact  is  known  to  shippers  and  consignors.  The 
liability  of  all  carriers,  as  such,  terminates  with  the  due  de- 
livery of  their  cargoes ;  that  is,  delivery  in  fact  to  the  desig- 
nated consignees;  or  a  bona  fide  attempt  to  make  such  de- 
livery, by  the  exercise  of  all  due  diligence. 

•  Redmond    v.    Lriverpool    Steamboat 
Co.,  46  N.  Y.   578. 
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QUIZZER. 

NATURE   AND   ESSENTIALS  OF   RELATION. 

1-§1.  Define  (a)  A  carrier,  (b)  A  common  carrier,  (c) 

(a)  A  private  carrier. 

2-  What  is  the  essential  differences  between  them? 

3-(b)  What  are  three  essentials  of  a  common  carrier? 

4-  State  the  distinctive  characteristics  of  a  common 

carrier. 

5-  What  has  been  described  as  the  true  test  of  his 

character? 

6-  Has  a  common  carrier  any  option  as  to  whether 

he  will  carry  goods? 

7-  What  distinction  has  the  law  made  in  imposing 

legal  obligations  on  carriers? 
8-(c)       Who  are  included  within  the  class  of  common  car- 
riers ? 
9-  Name  some  familiar  classes  of  common  carriers. 

10-  Is  a  company  that  furnishes  motive  power  only, 

a  common  carrier? 
ll-§2.        What  limitations  may  a  carrier  put  upon  his  duty 
to  carry  all  goods?    State  fully. 

12-  To  what  extent  is  a   carrier   obliged  to   accept 

goods  for  shipment  ? 

13-  For  what  reasons  may  he  refuse  goods? 

14-  Why  may  he  demand  payment  in  advance  ? 

15-  When  will  failure  to  prepay  charges  not  relieve 

a  carrier  from  his  liability  as  such? 

16-  To  what  extent  may  one  railway  company  be 

compelled  to  haul  the  cars  of  another? 

17-  In  case  of  delay  in  shipment,  what  elements  may 

enter  into  the  resulting  damages  ? 

DELIVERY  TO  AND  ACCEPTANCE  BY  CARRIER. 

l-§3.        What  is  necessary  to  fix  a  carrier's  liability  for 
transportation? 

2-  What  does  this  necessarily  involve? 

3-  What  is  the  distinction  between  delivery  to,  and 

acceptance  by,  a  carrier? 

4-  To  whom  must  delivery  be  made  to  be  effective 

against  a  carrier? 

5-  When,  if  ever,  is  it  sufficient  to  place  goods  upon 

a  carrier's  premises  in  order  to  make  effective 
delivery? 
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6-§4.        When  does  a  carrier's  liability  attach  as  such? 

7-  Up  to  what  time  may  it  be  said  that  there  is  no 

delivery  and  no  acceptance?  Give  illustra- 
tion. 

8-§5.  Is  carrier's  receipt  or  bill  of  lading  necessary  to 
fix  liability  as  carrier? 

9-  When  will,  and  when  will  not,   the  placing   of 

goods  on  or  in  the  carrier's  conveyance  amount 
to  delivery  to  him? 

10-  Is  formal  acceptance  required  of  a  carrier? 

11-  When  does  carrier's  liability  actually  begin? 

12-  What  knowledge  on  part  of  carrier  or  his  agent 

is  essential  to  charge  the  carrier? 

13-  May  delivery  be  constructive — and  give  illustra- 

tion? 

14-  What  kind  of  delivery  to  a  carrier  is  delivery  to 

him  of  warehouse  receipt  for  goods  to  be  trans- 
ported by  carrier? 

15-  State  the  effect  of  a  custom  of  delivering  goods 

for  carriage  in  a  particular  place,  as  being  suffi- 
cient to  bind  carrier — and  must  notice  be  given 
him  thereof? 

THE  CONTRACT  OF  CARRIAGE. 

l-§6.  What  is  the  general  rule  as  to  carrier's  receipt  or 
bill  of  ladmg  constituting  carrier's  contract  of 
shipment? 

2-  What  must  such  receipt  or  bill  of  lading  contain? 

3-  Is  a  carrier's  receipt  subject  to  explanation — if 

so  to  what  extent? 
4-§7.        What  is  a  bill  of  lading— define  fully? 
5- (a)       Where  no  bill  of  lading  is  given  how  are  shippers 

rights  and  carriers  duties  determined? 

6-  What  presumption  attaches  to  such  bill  of  lading? 

7-  What  statutory  requirements  exist  in  certain 

states,  and  for  whose  benefits  as  to  bill  of  lad- 
ing? 

8-(b)  By  what  rules  is  the  interpretation  of  bills  of  lad- 
ing governed — and  what  is  included  in  your  an- 
swer? 

9-  What  presumption  arises  upon  a  bill  of  lading 

issued  in  name  of  consignor? 
10-  What  right  is  conferred  upon  a  carrier  by  bill  of 

lading? 
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11- (c)       What  transfer  is  effected  by  the  transfer  of  a  bill 
of  lading  by  the  holder? 

12-  What  knowledge  is  imputed  to  the  carrier  in  is- 

suing bills  of  lading? 

13-  What  consequence  follows  such  knowledge  and 

what  estoppel  arises  therefrom? 

14-  How  may  a  carrier  guard  against  such  estoppel? 

15-  When  will  such  estoppel  not  be  effectual — give 

illustration? 

16-  What  liability  attaches  to  a  bill  of  lading  issued 

where  no  property  was  in  fact  received  there- 
under? 

17-  Of  what  fact  is  a  bill  of  lading  generally  con- 

clusive ? 

18-  What  follows  the  carrier's  guarantee  of  the  quan- 

tity of  goods  recited  in  its  bill  of  lading? 

19-  In  what  condition  are  goods  covered  by  bills  of 

lading  presumed  to  be  when  accepted  by  car- 
rier? 

20-  Is  a  bill  of  lading  negotiable  in  the  same  sense 

that  ordinary  negotiable  instruments  are  ? 

21-  State  specifically  of  what  a  bill  of  lading  is  an  in- 

dicia and  the  effect  of  a  transfer  of  same. 

22-  Will  mere  delivery  of  a  bill  of  lading  pass  title 

to  goods  thereby  covered? 

23-  What  is  the  consequence  where  consignor  ships 

goods  to  purchaser  ''on  payment  of  a  draft*' 
attached  to  bill  of  lading? 

24-  What  obligation  is  laid  upon  the  carrier  with  ref- 

erence to  such  draft? 
25-§8.        Is  a  bill  of  lading  actually  necessary  to  bind  a  car- 
(a)  rier? 

26-  Of  what  is  a  written  contract  of  shipment  con- 

clusive ? 

27-  When  will  such  written  contract  not  supersede  a 

parol  contract  of  shipment — give  illustration? 

28-  When,  and  when  not,  can  a  carrier  avoid  the  ef- 

fect of  a  written  agreement  for  transportation? 

29-  By  the  law  of  what  place  are  contracts  of  carriage 

construed? 
30- (b)       What  is  the  general  scope  of  the  authority  of  an 

agent  in  making  contracts  of  carriage. 
31-  What  authority  is  a  local  freight  agent  presumed 

to  have? 
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32-  What  knowledge  must  the  shipper  have  in  order 

that  a  carrier  may  legally  avoid  its  agent's  con- 
tract of  carriage  *? 

33-  What  authority  has  a  station  agent  to  make  con- 

tracts for  furnishing  cars — and  what  limit  is 
there  presumed  to  be  to  such  authority  ? 

34-  What  authority  has  a  station  agent  to  contract 

for  rates  of  carriage  and  for  delivery  of  goods'? 
State  the  general  rule. 

CARRIER'S  CUSTODY  OF  FREIGHT. 

l-§9.        When  does  a  carrier's  liability  become  fixed? 
2-§10.      What  right,  and  in  favor  of  whom,  has  the  carrier 
(a)  to  presimae  ownership  of  goods  in  transporta- 

tion to  be? 

3-  What  rights  has  a  carrier  as  bailee — and  illus- 

trate? 

4-  What  special  ownership  and  right  of  possession 

has  a  carrier? 

5-  To  what  right  is  a  carrier's  control  of  goods  in 

transit  subject? 

6-(b)  What  is  the  duty  of  carriers  after  receiving  no- 
tice of  stoppage  in  transit — and  what  inust 
they  do  in  case  of  doubt  arising  from  conflict- 
ing claims  ? 

7-§ll.  Can  a  consignee  prolong  a  carrier's  liability  as 
such  by  delay  in  receiving  goods  ? 

8-  When  may,  and  when  may  not,  a  carrier  reduce 

his  liability  to  that  of  warehouseman — state 
fully? 

9-§12.  When,  and  when  not,  is  the  question  of  what  con- 
stitutes a  reasonable  time  for  consignee  to  re- 
move his  goods,  a  question  of  law? 

10-  When  must  a  consignee  act  in  taking  goods  from 

carrier? 

11-  How   are   the    questions   of   what   amounts   to 

"promptness"  or  *' undue  delay"  decided? 

12-  When  does  a  consignee 's  duty  to  take  away  goods 

begin  where  it  is  the  carrier's  duty  to  place 
goods  from  the  conveyance  on  to  a  platform? 

13-  When  is  it  the  consignee's  duty  to  remove  goods 

where  it  is  the  custom  for  consignee  to  take 
goods  directly  from  the  conveyance? 
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14-  What  effect  on  consignee's  rights  will  the  car- 

rier's placing  the  conveyance  in  an  inaccessible 
place  have  ? 

15-  What  is  the  liability  of  a  carrier  as  warehouseman 

for  the  safety  of  goods  ? 

16-  For  what  damages  is  a  carrier  liable  for  goods  he 

has  warehoused? 

17-  Upon  whom  is  the  burden  of  proof  to  show  the 

carrier's  negligence? 

18-  What  obligation  is  placed  upon  a  carrier  to  ac- 

count for  the  failure  to  deliver  goods? 


DELIVERY  BY  CARRIER. 

1§13.      What  liability  are  carriers  legally  held  to  for  the 
(a)  safe  delivery  of  goods  ? 

2-  What  can  excuse  them  from  their  obligation  to 

safely  carry  and  deliver  goods^ — give  illustration 
fully? 

3-  What  is  the  extent  of  a  carrier's  refusal  to  de- 

liver goods? 

4-  Are  carriers  responsible  for  delivery  of  goods  to 

the  wrong  person? 

5-  How  is  the  nature  of  the  delivery  required  of  a 

common  carrier  varied? 
6-(b)       What  is  the  general  custom,  as  to  the  delivery  of 
goods,  of  carriers  by  wagon? 

7-  Wliat  is  the  duty  of  such  carriers  to  insure  the 

finding  of  the  consignee?  Give  illustrative 
case. 

8-  What  liability  attaches  to  the  carrier,  and  in  fa- 

vor of  whom,  for  goods  sent  C.  O.  D.  ? 

9-  Under  what  obligations  are  carriers  to  the  con- 

signee when  latter  is  entitled  to  inspect  goods  ? 

10-  What  carriers  are  not  required  to  make  personal 

delivery  of  goods — and  what  may  be  regarded 
as  proper  delivery  to  consignee  by  such  car- 
riers ? 

11- (c)  What  is  the  rule  as  to  a  carrier's  liability  where 
the  consignee  is  unable  or  refuses  to  receive 
goods? 

12-  To  what  classes  of  common  carriers  is  such  rule 

especially  applicable? 
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LESSON  32.— (a)  Freight.     (Continued.) 

CHAPTER  VI. 

RIGHTS,  DUTIES  AND  LIABILITIES. 

§15.  Quality  and  Extent  of  Liability. 
16.  Causes  Excepting  Carrier  from  Liability. 

(a)  In  General. 

(b)  Act  of  God. 

(c)  Act  of  Public  Enemy. 

(d)  Act  of  Shipper. 

(e)  Inherent  Nature  of  Property. 

(f)  Exercise  of  Public  Authority. 

§15.  Quality  and  Extent  of  Liability. — The  rules  and 
principles  governing  carriers  of  goods  and  carriers  of  live 
stock  will  be  treated  together  in  this  chapter  except  where- 
in they  are  modified  to  relieve  carriers  of  live  stock  from 
liability  for  loss  caused  by  the  inherent  nature  of  the  prop- 
erty they  carry,  which  exceptions  will  be  presented  fully 
in  the  succeedmg  chapter. 

The  liability  at  common  law  of  a  common  carrier  of 
freight  is  that  of  an  insurer  of  the  goods  under  his  control 
as  a  carrier,  against  damage  from  any  cause  except  the  act 
of  God,  or  the  public  enemy.  The  reason  for  holding  a 
common  carrier  to  such  a  degree  of  liability  has  been  thus 
stated:  "When  goods  are  delivered  to  a  carrier  they  are 
usually  no  longer  under  the  eye  of  the  owner;  he  seldom  fol- 
lows or  sends  any  servants  with  them  to  their  place  of  des- 
tination. If  they  should  be  lost  or  injured  by  the  grossest 
negligence  of  the  carrier  or  his  servants,  or  stolen  by  them, 
or  by  thieves  in  collusion  with  them,  the  owner  would  be 
unable  to  prove  either  of  these  causes  of  loss.  His  witnesses 
must  be  the  carrier's  servants;  and  they,  knowing  that  they 
could  not  be  contradicted,  would  excuse  their  masters  and 
themselves.  To  give  due  secm^ty  to  property,  the  law  has 
added  to  that  responsibility  of  a  carrier  which  immediately 
arises  out  of  his  contract  to  carry  for  a  reward — namely, 
that  of  taking  all  reasonable  care  of  it — the  responsibility 
of  an  insurer." 

§16.  Causes  Exempting  Carriers  From  Lia'bility. 
(a)  In  G-eneral. — From  his  liability  as  an  insurer,  the  car- 
rier at  conmion  law  was  onlj^  to  be  relieved  by  two  things, 
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namely,  the  act  of  God  and  that  of  the  king's  enemies/ 
To  these  two  excepted  causes  of  loss  may  be  now  added 
three  others — the  act  of  the  shipper,  the  inherent  nature  of 
the  goods;  and  public  authority. 

(b)  Act  of  God. — By  act  of  God,  is  meant  such  inevit- 
able accident  as  can  not  be  prevented  by  human  care,  skill 
or  foresight ;  but  which  results  from  natural  causes ;  such  as 
lightning  and  tempest,  earthquake,  floods  and  inundation.^ 
Notable  examples  are  the  Johnstown  flood  and  the  San 
Francisco  earthquake.  The  act  of  God  may  be  distin- 
guished from  mere  inevitable  accident.  For  instance,  a  col- 
lision of  two  vessels  in  the  fog  or  in  the  dark  is  an  inevitable 
accident,  but  it  is  caused  by  the  agency  of  man  and  not  by 
that  of  natural  causes.^  /To  excuse  a  carrier  from  liability 
because  of  an  act  of  God  it  must  be  the  proximate  and  not 
the  remote  cause  of  loss,  and  must  furthermore  be  the  sole 
cause. )  If  the  negligence  of  a  cari'ier  contributes  to  a  loss 
which  IS  ultimately  inflicted  by  what  is  in  fact  an  act  of  God, 
he  is  not  exempt  from  his  liability;  as,  to  illustrate,  where 
a  carrier  delays  the  shipment  of  a  carload  of  cattle  and  be- 
cause of  such  delay  they  are  injured  by  a  severe  cold  spell 
coming  while  the  train  is  in  transit."*  The  shipment  of  a 
trunk  on  the  train  following  that  on  which  the  passenger 
owning  same  is  carried,  is  negligence  resulting  in  liability 
of  the  carrier,  where  the  trunk,  which  if  it  had  been  sent 
on  the  train  with  the  owner  would  have  been  uninjured,  was 
destroyed  by  the  Johnstown  flood,  i.  e.  by  an  act  of  God.° 

There  are,  however,  many  cases  in  which  where  the 
danger  of  an  act  of  Providence  could  not  reasonably  be  for- 
seen,  delay  in  the  transit  of  goods  will  not  render  the  car- 
rier liable  for  resulting  damage.®  It  would  seem  reason- 
able, however,  that,  if  a  carrier's  neglect  does  not  contribute 
to  a  loss  which  is  due  to  a  cause,  itself  exempting  him  from 
liability,  he  should  not  be  liable.  Still,  the  rule  is  that 
any  act  or  omission  on  the  part  of  a  carrier  contributing  to  a 
loss,  takes  away  from  him  the  protection  of  the  defense  that 
the  loss  was  occasioned  by  the  act  of  God."^ 

'Riley  v.  Home,  5  Bing.  217.  •  Wald  v.  Pittsburg  etc.  R.  Co.,  162 

'McHenry    v.    Pliiladelphia     etc.     R.  111.  545. 

4  Harr.  (Del.)  448.  •Louisville    etc.    R.    v.    Gidley,    119 

•The  Morning  Light,  69  U.  S.  550.  Ala.  523. 

•Prultt  V.  Hann  etc.,  62  Mo.  527.  'Dibble  v.  Morgan.  1  Woods  405. 
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(c)  Act  of  Public  Enemy. — There  are  few  cases  ad- 
judging loss  to  be  from  this  cause  except  those  which  arise 
from  actual  warfare.  Some  of  these  cases  arose  at  the  time 
of  the  Civil  War,  and  they  hold  that  the  destruction  by  Con- 
federate forces,  of  property  in  course  of  carriage,  was  loss 
occasioned  by  a  public  enemy,  and  hence  absolved  the  car- 
riers from  liability  therefrom.  Pirates  and  the  armies  of 
those  at  war  with  the  nation  are  "public  enemies."  Rioters, 
strikerSj^jnobs_aniL^ieyes  or  other  law  breakers  are  not. 
FoFlossof  gooSsirrEEeir  possession  caused  by  the  acts  of 
these  latter  classes  of  offenders,  carriers  are  liable.®  <^  The 
expression  **  public  enemy '^  is  said  to  mean  the  public  ene- 
mies of  the  country  of  the  carrier  and  not  of  the  owner  of  the 
goods.  \ 

(d)  Act  of  Shipper. — A  common  carrier  is  not  respon- 
sible for  injury  to  goods  caused  by  the  act  of  the  shipper. 
If  a  shipper  accompany  live  stock  to  take  care  of  them,  and 
in  any  way  interferes  with  the  carrier's  care  of  them  dur- 
ing transit,  any  resulting  loss  will  not  fall  on  the  carrier  but 
must  be  borne  by  the  owner.  Or  if  goods  imperfectly 
packed  without  knowledge  of  the  defect  on  the  part  of  the 
carrier  are  delivered  to  a  carrier  for  shipment  and  accepted 
he  will  not  be  liable  for  injury  resulting  therefrom.  If  a 
defect  in  goods  offered  for  carriage  is  obvious  to  one  mak- 
ing reasonable  examination  of  the  goods,  a  carrier  should 
refuse  to  accept  them,  and  if  he  does  not  refuse  he  will  be 
liable  for  injury  which  follows. 

If  the  value  or  nature  of  goods  shipped  is  fraudulently 
concealed  by  the  shipper  so  as  to  avoid  paying  higher  charge 
for  their  transportation,  he  must  bear  any  loss  resulting 
from  his  deception.  This  rule,  however,  is  limited  to  cases 
of  active  concealment  of  value  or  kind,  because  of  which  it 
cannot  be  said  that  the  carrier  has  knowingly  *' accepted'* 
the  goods  which  were  delivered  to  him.^  If  a  carrier  has 
given  general  notice  that  he  will  not  be  liable  above  a  cer- 
tain amount  unless  the  value  of  shipment  is  made  known  to 
him  at  the  time  of  their  receipt  by  him  and  a  premium  for 
insurance,  above  such  value  is  paid,  such  notice,  if  brought 
home  to  the  knowledge  of  the  owner,  is  as  effectual  in  quali- 

•  Missouri  Pac.  R.  v.  Nevill,  60  Arlc.      •Charleston  etc.  R.  v.  Moore,  80  Ga. 
875.  522. 
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fying  the  acceptance  of  the  goods  as  a  special  agreement 
would  be,  and  an  owner,  at  his  peril,  must  disclose  the  value 
and  pay  the  premium  in  order  to  hold  the  carrier  fully  re- 
sponsible. The  carrier  in  such  a  case  is  not  bound  to 
make  inquiry,  and  if  the  owner  omits  to  make  known  the 
value,  and  does  not  therefore  pay  the  premium  at  the  time 
of  delivering  the  shipment,  he  is  considered  as  dealing  un- 
fairly with  the  carrier,  who  is  then  liable  only  to  the  amount 
mentioned  in  his  notice,  or  not  at  all,  according  to  the  terms 
of  his  notice/*^ 

(e)  Inherent  Nature  of  Property. — A  carrier  is  not 
liable  for  injuries  due  to  the  inhjerejit,  nature  and  qualities 
of  the  goods,  or  to  their  defecTsrifliis  own  negligence  did 
not  cause  the  injury,  or  add  to  the  damage  done  them;  for 
example,  the  bursting  of  a  hogshead  of  molasses  because 
of  fermentation.^^  A  carrier  must,  however,  take  such  care 
of  goods  as  their  nature,  when  known  to  him,  reasonably 
requires;  and  he  will  be  liable  if  loss  results  from  his  failure 
so  to  do.  Again  where  the  cause  of  damage  to  live  stock  for 
which  recompense  is  sought  from  a  carrier  is  connected  with 
the  character  or  propensities  of  the  animals  undertaken  to 
be  carried,  the  ordinary  responsibility  of  the  carrier  does 
not  attach.  But  a  carrier  must  anticipate  any  danger  re- 
sulting from  any  natural  propensity  of  animals  shipped  and 
guard  against  it;  for  example,  where  hogs  were  killed  be- 
cause of  their  propensity  to  pile  in  the  cooler  portion  of  the 
car  during  stops,  the  carrier  must  give  necessary  attention 
to  protect  them  from  injury  at  such  times.^^ 

(f)  Exercise  of  Public  Authority. — Where  goods  are 
taken  from  a  carrier  by  legal  process,  such  as  under  levy 
of  execution  or  attachment,  the  carrier  is  not  legally  liable 
if  the  writ  on  its  face  is  valid  and  is  issued  by  a  court  having 
jurisdiction.  In  case,  however,  that  the  process  is  not  legal- 
ly valid  the  carrier  is  not  excused.  A  carrier  in  cases  of 
legal  interference  with  shipments,  must  notify  the  appar- 
ent owner  of  the  goods  affected,  and  take  all  steps  neces- 
sary to  protect  the  owner's  apparent  rights  to  the  property 
under  transportation.    Where  goods  in  transit  are  seized 

"Grange  County  Bank  v.   Brown,   9      "  KInnIck    v.    Chicago    etc.    Ry.,    69 

Wend.  15.  Iowa,  665. 

•Fancher  y.  Wilson,  68  N.  H.  338. 
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under  warrant  as  being  stolen  property,  or  property  subject 
to  seizure  under  game  laws  or  because  of  being  carried  in 
violation  of  law,  or  for  other  like  cause  the  rules  above 
stated  as  fixing  the  carrier's  obligations  and  rights,  fully 
apply. 


CHAPTER  VII. 

CARRIERS    OF    LIVE    STOCK. 

§17.  Modification  of  Carrier's  General  Liability. 

18.  Liability  of  Live  Stock  Carriers. 

19.  Obligation  of  Such   Carriers. 

20.  Effect   of   Shipper's   Partial    Control  Over  Transportation. 

21.  Limitation  of  Carrier's  Liability.  ' 

§17.  Modification  qt  Carrier's  General  Liability. — ^In 
connection  with  our  consideration  of  the  transportation  of 
goods  liable  to  injury  from  its  inherent  nature  it  is  neces- 
sary to  devote  a  chapter  to  a  discussion  of  the  carriage  of 
live  stock.  The  difficulties  in  successfully  carrying  such 
property  are  so  much  greater  than  those  incurred  in  the 
carriage  of  inanimate  property,  such  as  goods,  wares,  mer- 
chandise and  the  like,  that  the  duties  and  liabilities  of  car- 
riers of  live  stock  must  be  reviewed  with  care. 

The  supreme  court  of  Michigan  has  taken  the  posi- 
tion that  in  carrying  live  stock,  railroad  companies  are  not 
common  carriers  and  therefore  are  not  insurers,  required 
to  exercise  extraordinary  care  of  the  property  entrusted 
to  them,  but  need  to  exercise  over  this  class  of  shipments, 
only  ordinary  care.^  This  attitude,  however,  is  an  excep- 
tional one  as  practically  all  other  courts  hold  that  railroads 
conveying  live  stock  fully  retain  their  character  as  common 
carriers  but  with  modified  liabilities.  That  such  a  modifica- 
tion is  just  is  evident  at  once  when  the  probabilities  of  in- 
jury from  the  inherent  nature,  condition  and  vice  of  the 
animals  transported  is  considered. 

§18.  Liability  of  Live  Stock  Carriers. — A  comprehen- 
sion of  the  rule  of  liability  governing  such  carriage  may  be 
had  by  reference  to  a  number  of  carefuUy  considered  cases. 
For  instance,  it  has  been  well  said  that  in  the  transporta- 

*  Michigan   Southern   R.    v.     McDon- 
ough,  21  Mich.  165. 
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tion  of  live  stock,  in  the  absence  of  negligence,  the  carrier 
is  relieved  from  responsibility  for  such  injuries  as  occur  in 
consequence  of  the  vitality  of  the  freight.  That  is  to  say, 
a  carrier  does  not  absolutely  warrant  live  freight  against 
the  consequences  of  its  own  vitality.  Animals  may  injure 
or  destroy  themselves  or  each  other;  they  may  die  from 
fright  or  from  starvation  because  they  refuse  to  eat,  or 
they  may  die  from  heat  or  cold.  In  all  such  cases  the  car- 
rier is  relieved  from  responsibility  if  he  can  show  that  he 
has  provided  all  suitable  means  of  transportation  and  has 
exercised  that  degree  of  care  while  it  has  been  in  his  charge 
which  the  nature  of  the  property  requires.^ 

Again  where  a  common  carrier  of  goods  who  trans- 
ports live  stock  is,  as  to  the  latter  property,  a  common  car- 
rier, certain  exceptions  have  grown  up  in  his  favor  exempt- 
ing him  from  liability  for  loss  or  injury  caused  by  the  na- 
ture and  propensities  of  the  animals,  and  which  could  not 
be  prevented  by  foresight,  vigilance  and  care.^  As  in  the 
carriage  of  merchandise  a  carrier  is  bound  to  furnish  cars 
on  sufficient  notice,  and  to  provide  safe  and  sufficient  means 
of  transportation;  but  it  is  not  necessary  that  the  cars  be 
provided  with  all  the  best  and  safest  appliances  in  use.*  It 
has  however,  been  held  that  cars  must  be  strong  enough  to 
prevent  stock  from  breaking  through  and  escaping  even 
though  they  may  be  vicious  and  unruly.^ 

§19.  Obligation  of  Such  Carriers. — ^It  may  be  said  that 
as  a  rule  a  carrier  is  bound  to  provide  reasonably  safe  care 
for  the  transportation  of  such  stock,  having  in  view  its  pro- 
tection, according  to  its  known  usual  and  ordinary  conduct 
while  being  transported. 

Carriers  must  also  provide  suitable  facilities  for  load- 
ing and  unloading  stock  and  for  feeding  and  watering  it 
en  route.  Regarding  these  matters  it  has  been  held  that 
a  carrier  of  live  stock  is  required  not  only  to  have  pens  and 
conveniences  for  feeding  at  places  of  acceptance  and  deliv- 
ery and  along  the  route,  but  to  have  servants  with  the  neces- 
sary skill  and  knowledge  capable  of  taking  proper  care  of 

•Cragin  v.  New  York  etc.  R.,  51  N.  Illinois    Central   R.    v.    Haynes,    63 

Y.  61.  Miss.  485. 

•Cooper  V.  Raleigh  etc.  R.,  110  Ga.  'Pratt   v.    Ogdensburg   R.    Co.,    102 

669.  Mass.  257. 


DEPARTMENT  OF  LAW  31 

stock  in  transit.®  These  facilities  must  be  kept  in  safe 
usable  condition  at  all  times,  regardless  of  weather  and 
seasons.  The  fact  then  that  a  chute  used  for  loading  cattle 
was  coated  with  ice  by  reason  of  a  general  storm  in  the 
winter,  does  not  release  the  carrier  from  liability  for  in- 
jury caused  by  the  stock  falling  on  the  ice  while  being 
loaded  into  the  cars."^  Where  too  a  shipment  was  delayed 
on  account  of  snowstorm  and  the  stock  was  put  in  stock 
yards  without  suitable  protection  from  the  weather,  with 
the  result  that  some  of  the  cattle  died,  the  loss  was  held  to 
be  due  to  improper  care  and  the  carrier  was  held  liable.* 
The  fact  that  a  contract  of  shipment  provides  that  the  car- 
rier is  not  liable  for  injury  to  stock  until  they  are  ** loaded 
into  the  car,"  does  not  free  the  carrier  from  liability,  as 
he  cannot  legally  exempt  himself  from  loss  caused  by  his 
own  negligence.  Where  stock  was  injured  by  drinking 
salt  water  in  pens  provided  by  the  carrier  for  loading,  the 
carrier  was  liable.^ 

§20.  Effect  of  Shipper's  Partial  Control  Over  Trans- 
portation.— If  a  shipper  selects  the  cars  to  be  used  in  car- 
rying his  stock,  the  carrier  will  not  be  liable  for  injury  re- 
sulting from  defects  therein,  so  easily  to  be  observed  that 
they  could  not  be  overlooked  without  negligence.  For  in- 
stance, where  a  shipper  selected  cars  of  another  company 
in  preference  to  those  belonging  to  the  carrier  with  whom 
he  contracted  the  transportation,  and  some  of  the  stock 
escaped  because  of  defective  fastenings  on  the  doors  of 
the  car,  the  carrier  was  held  to  be  not  liable.^''  If  in  such 
cases  defects  not  readily  noticed  cause  loss,  it  does  not  fall 
upon  the  shipper,  as  in  order  to  bind  him  he  must  have 
knowledge,  or  at  least  a  fair  means  of  knowledge  of  the  de- 
fects. Mere  acceptance  by  a  shipper  of  a  car  offered  by  a 
carrier,  or  the  presence  of  the  shipper  while  it  is  being 
loaded  with  his  stock,  is  not  to  be  taken  as  a  waiver  of  de- 
fects in  the  car;  and  a  stipulation  in  a  bill  of  lading  to  the 
effect  that  a  shipper  has  examined  the  cars  used,  does  not 
prevent  his  showing  their  defective  condition  or  lessen  the 

•Kansas  etc.  R.  v.  Reynolds,  8  Kan-  •  Harman  v.  Norfolk  etc.  R.,  91  Va. 

sas  623.  601. 

^Kincaid  v.  Kansas  etc.  R.,  62  Mo.  "Illinois  Central  R.  v.  Hall,  58  Iowa, 

App.  365.  409. 

•  Feinberg  v.  Delaware  etc.  R,,  52  N. 

J.  L.  451. 
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liability  of  the  carrier.  Where  a  shipper  agrees  to  care  for 
his  stock  while  in  transit  there  can  be  no  recovery  by  him 
against  the  carrier  for  loss  due  to  improper  care,  provided 
the  carrier  has  allowed  the  shipper  proper  facilities  for 
care;  but  the  mere  fact  that  a  shipper  accompanies  his 
stock  does  not  put  upon  him  the  duty  of  caring  for  it. 

§21.  Limitation  of  Carrier's  Liability. — The  rules  laid 
down  by  the  courts  are,  for  the  most  part,  just  and  reason- 
ble,  and  consistent  with  the  due  protection  of  shippers.  It 
is  impossible  for  carriers  to  give  absolute  safety  at  all 
times,  to  all  animals  because  of  their  own  vitality,  and  the 
fact  that  their  transportation  is  utterly  opposed  to  their 
instincts  and  habits,  and  hence  conduces  to  their  confusion 
and  disturbance.  Therefore  if  carriers  exercise  all  due 
care  and  foresight  in  the  provision  made  by  them  for  the 
transportation  of  animals  it  is  unjust  to  hold  them  liable 
always  for  loss  of  or  injury  to  animals  in  transit.  But  to 
relieve  carriers  from  such  liability,  some  vice  or  vicious 
propensity  of  the  animals  must  be  the  sole  and  proximate 
cause  of  the  loss  or  injury,  and  unless  such  propensity  is 
the  cause  of  the  damages,  carriers  are  Hable  therefor  as 
insurers. 
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CHAPTER  Vin. 

CONTRACTS  LIMITING  LIABILITY. 

§22.  Validity  and  Consideration. 

23.  Time  of  Making  Contract. 

24.  Deviation  from  Contract  Terms. 

25.  Scope  of  Such  Contracts. 

26.  Interpretation    of    Such    Contracts. 

27.  Limitation  of  Liability 

28.  Notice  to  Shippers  of  Limiting   Liability. 

29.  Reasonableness  of  Liability  Limited. 

30.  Limited  Liability — Contract  with  Shipper's  Agent. 

§22.  Validity  and  Consideration. — A  contract  limit- 
ing the  common  law  liability  of  a  common  carrier  must,  in 
order  to  avail  him  have  a  valuable  consideration  to  support 
it.  The  mere  acceptance  of  goods  for  shipment  is  not  such 
a  consideration,  for  that  is  something  the  carrier  is  bound 
to  do  in  any  event. ^  A  common  consideration  sustaining  a 
contract  limiting  such  liability  is  a  reduction  of  the  usual 
charge  for  shipping.  To  make  such  a  consideration  valid, 
to  support  such  a  contract,  however,  the  shipper  must  for 
that  purpose  actually  choose  the  reduced  rate  in  prefer- 
ence to  the  higher  rate,  and  the  higher  rate  demanded  must 
be  a  legal  and  reasonable  rate.^ 

When  no  reduced  rate  is  mentioned  by  the  parties,  the 
carrier  can  not  reduce  his  liability  by  inserting  a  statement 
to  that  effect  in  a  bill  of  lading  subsequently  issued.^  If 
but  one  rate  is  offered  to  the  shipper,  or  if  in  fact  no  re- 
duced rate  was  allowed  him,  the  contract  limiting  the  car- 
rier's liability  is  without  consideration,  and  hence  is  not 
legally  binding  upon  the  shipper.  So,  too,  if  the  higher 
rate  for  shippers  who  do  not  sign  the  contract  for  limited 
liability,  is  illegal,  the  same  is  true.* 

§23.  Time  of  Making  Contract. — In  order  to  limit  a 
carrier's  liability  the  contract  making  the  limitation  must 
be  made  at  the  time  the  property  is  delivered  for  shipment. 
If  no  receipt  or  bill  of  lading  is  given  at  that  time  a  car- 
rier cannot  diminish  his  liability  by  afterwards  giving  a 
receipt  or  bill  of  lading  which  purports  to  ship  the  prop- 
erty, on  conditions  of  limitation  prescribed  therein.  WTiere, 
however,  at  the  time  of  the  acceptance  of  the  goods  a  car- 

*  Wehmann  v.  Minneapoll  etc.  R.  57      'Phoenix  etc.  Co.  v.  Wabash  R.,  101 

Mo.  22.  Mo.  App.   442. 

'  Duvenick    v.    Missouri    etc.    R.,  57      *Ward  v.  Missouri  etc.  R.,  158  Mo. 

Mo.  App.  550.  226. 
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rier  gives  a  recept  stating  that  the  shipment  is  subject  to 
conditions  in  a  bill  of  lading  to  be  delivered  later  the  ship- 
per will  be  bound  by  the  provisions  of  such  bill.^ 

§24.  Deviation  from  Contract  Terms. — If  a  carrier 
ships  by  a  different  route  or  in  a  different  manner  from 
that  agreed  upon  in  the  contract,  he  loses  the  benefit  of  any 
exemption  from  liability  inserted  in  the  contract.  Any  loss 
which  comes  must  be  the  proximate  result  of  a  cause  stipu- 
lated against  in  the  contract,  and  must  result  solely  from 
that  cause,  in  order  to  free  the  carrier  from  liability.® 

§25.  Scope  of  Such  Contracts. — Practically  any 
cause  of  loss  may  be  stipulated  against  except  the  negli- 
gence of  the  carrier  or  his  servants.  With  the  exception 
of  one  or  two  courts  which  allow  a  carrier  to  stipulate 
against  the  negligence  of  his  own  servants,  the  courts  are 
uniform  on  this  point.  The  United  States  supreme  court 
has  spoken  on  this  point,  as  follows :  '  *  It  is  settled  doctripe 
in  the  courts  of  the  United  States  that  exemptions  limiting 
carriers  from  responsibility  for  negligence  of  themselves 
or  their  servants  are  both  unjust  and  unreasonable,  and 
will  be  deemed  as  wanting  in  the  element  of  voluntary  as- 
sent; and,  besides,  that  such  conditions  are  in  conflict  with 
public  policy,^  and  so  will  not  be  enforced  by  the  courts." 
And  again,  and  answering  the  contention  that  a  carrier 
should  be  allowed  to  stipulate  against  the  negligence  of  its 
servants,  the  same  court  has  used  the  following  conclusive 
language:  '*But  it  is  contended  that  though  a  carrier  may 
not  stipulate  for  his  own  negligence,  there  is  no  good  rea- 
son why  he  should  not  be  permitted  to  stipulate  for  im- 
munity from  the  negligence  of  his  servants,  over  whose  ac- 
tions in  his  absence,  he  can  exercise  no  control ....  In  regu- 
lating the  public  establishment  of  common  carriers  the 
great  object  of  the  law  was  to  secure  the  utmost  care  and 
diligence  in  the  performance  of  their  important  duties. 
Hence  the  common  law  rule  which  charged  the  carrier  as 
an  insurer.  Why  charge  him  as  such  ?  Plainly  for  the  pur- 
pose of  raising  the  most  stringent  motive  for  the  exercise 
of  carefulness  and  fidelity ....     It   is   obvious   therefore, 

•Wllde   V.    Merchants   etc.    Co.,    158      •  Reid  v.  Evansvllle  etc.   R.   Co.,   10 
Iowa   272.  Ind.  App.  385. 

*The  Kensington,  183  U.  S.  263. 
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that  if  a  carrier  stipulates  not  to  be  bound  to  the  exercise 
of  care  and  diligence,  but  to  be  at  liberty  to  indulge  in  the 
contrary,  he  seeks  to  put  off  the  essential  duties  of  his  em- 
ployment of  the  common  carrier,  if  it  may  be  waived  in  re- 
spect to  his  agents  and  servants,  especially  when  the  car- 
rier is  an  artificial  being  incapable  of  acting  except  by 
agents  and  servants?"  * 

The  rule  thus  stated  is  of  general  application  to  all 
common  carriers,  whether  of  inanimate  goods,  live  stock  or 
passengers.  Carriers  have  endeavored  repeatedly  to  stipu- 
late against  their  negligence  and  that  of  their  servants  in 
carrying  live  stock  but  such  stipulations  have  constantly 
been  held  void;  and  the  decisions  thereon  cover  not  onlv 
defective  handling  of  stock  but  defective  cars  and  means 
of  loading  and  unloading  it. 

§26.  Interpretation  of  Such  Contracts. — Contracts 
limiting  liability  of  carriers  are  to  be  construed  according 
to  the  law  of  the  place  where  they  are  made,  except  when 
the  contract  is  to  be  wholly  performed  in  another  jurisdic- 
tion, in  which  event  the  law  of  such  jurisdiction  governs  in 
the  absence  of  a  provision  to  the  contrary  in  the  contract. 
They  are  to  be  construed  strictly  against  the  carrier  inas- 
much as  he  prepares  the  contracts  and  has  the  advantage  in 
fixing  their  terms.  The  stipulations  to  be  effective,  must 
be  clear,  and  unambiguous,  and  leave  nothing  to  be  inferred 
or  implied.  « 

§27.  Limitation  of  Liability. — The  general  rule  is 
that  a  common  carrier  may  limit  the  amount  of  his  liability 
for  a  loss  even  if  caused  by  his  own  negligence,  if  the  eon- 
tract  is  fairly  made  and  assented  to  by  the  shipper,  and 
the  charge  for  transportation  is  based  on  the  value  of  the 
transported  goods  agreed  upon.  Upon  careful  examina- 
tion it  will  be  seen  that  such  an  agreement  does  not  exempt 
a  carrier  from  liability  for  negligence,  but  only  fixes  the 
amount  of  damage  to  which  he  is  subject,  and  in  fact,  leaves 
the  carrier  responsible  for  negligence.  A  leading  case  on 
this  question  says  that  when  a  contract  of  carriage,  signed 
by  the  shipper  is  fairly  made  with  a  railroad  company, 

•Railroad  Co.  v.  Lockwood,  84  U.  S.  357. 
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agreeing  on  a  valuation  of  the  property  carried,  with  a 
rate  of  freight  based  on  the  condition  that  the  carrier  as- 
sumes liability  only  to  the  extent  of  the  agreed  valuation, 
even  in  case  of  loss  or  damage  by  the  negligence  of  the  car- 
rier, the  contract  will  be  upheld  as  a  proper  and  lawful 
mode  of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  re- 
ceives, and  of  protecting  himself  against  extravagant  and 
fanciful  valuations.® 

§28.  Notice  to  Shippers  of  Limiting  Liability. — 
Actual  notice  given  by  a  common  carrier  to  his  customer, 
specifying  the  terms  on  which  he  receives  goods,  becomes 
parcel  of  the  contract  when  it  is  proved  that  the  property 
was  delivered  on  the  terms  so  offered.  The  carrier  may, 
in  this  manner,  require  the  shipper  to  state  the  nature  or 
value  of  the  property,  at  the  risk  of  having  it  received  and 
carried  as  an  article  of  ordinary  value.  The  carrier  does 
not  impose  an  illegal  condition;  he  asks  for  reasonable  in- 
formation bearing  on  the  transaction;  and  the  shipper  is 
left  free  to  act  on  his  own  discretion,  accepting  the  legiti- 
mate consequences  of  his  conduct.^® 

Considering,  however,  the  advantage  which  a  carrier 
has  over  a  shipper  in  making  a  contract  for  the  carriage  of 
goods,  the  position  taken  by  the  supreme  court  of  Georgia 
and  followed  in  other  jurisdictions,  seems  more  likely  to 
give  justice.  The  following  is  the  headnote  of  a  leading 
case  on  this  point:  **A  railway  company,  in  its  capacity  as 
a  common  carrier,  may,  as  the  basis  for  fixing  its  charges 
and  limiting  the  amount  of  its  liability,  lawfully  make  with 
the  shipper  a  contract  of  affreightment  embracing  an  actual 
and  bona  fide  agreement  as  to  the  value  of  the  property  to 
be  transported;  and  in  such  case  the  latter,  when  loss,  dam- 
age, or  destruction  occurs,  will  be  bound  by  the  'agreed 
valuation.*  But  a  mere  general  limitation  as  to  value,  ex- 
pressed in  a  bill  of  lading,  and  amounting  to  no  more  than 
an  'arbitrary  preadjustment  of  the  measure  of  damages,' 
will  not,  though  the  shipper  assents  in  writing  to  the  terms 
of  the  document,  serve  to  exempt  a  negligent  carrier  from 

•Hart  V.  Pennsylvania  R,  Co.,  112  U.      "Edwards  on   Bailments,   Sec.    569; 
S.  321.  Coupland    v,    Housatonic    R.,    61 

COttB.  531. 
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liability  for  the  true  value."  ^^  The  court  in  deciding  this 
case  held  that  the  presence  of  figures  in  a  bill  of  lading  pur- 
porting to  show  the  value  of  a  car  of  fruit  did  not  prevent 
the  shipper  showing  its  real  value,  even  though  he  had 
signed  the  bill. 

It  must  be  kept  in  mind  that  a  distinction  exists  be- 
tween the  effect  of  those  notices  by  a  carrier  which  seek 
to  discharge  him  from  duties  which  the  law  has  annexed 
to  his  employment,  and  those  designed  simply  to  insure 
good  faith  and  fair  dealing  on  the  part  of  his  employer — 
in  the  former  case,  notice  alone  not  being  effectual,  with- 
out an  assent  to  the  attempted  restriction;  while  in  the  lat- 
ter case,  notice  alone,  if  brought  home  to  the  knowledge  of 
the  owner  of  the  property  delivered  for  carriage  will  be 
sufficient." 

§29.  Reasonableness  of  Liability  Limited. — The 
courts  of  some  states  hold  that  such  a  stipulation  can  not 
be  enforced  if  the  loss  is  due  to  the  negligence  of  the  car- 
rier, but  that  the  shipper  may  show  the  full  value  of  the 
property  and  recover  that  amount.  Such  cases  narrow 
down  to  the  construction  to  be  placed  on  the  stipulation  in 
question.  If  the  purpose  of  it  was  merely  to  place  a  limit 
on  the  amount  for  which  the  carrier  should  be  liable,  then 
clearly,  as  to  losses  resulting  from  negligence,  it  is  not  just 
nor  reasonable,  and  is  not  binding  on  the  shipper.  On  the 
other  hand,  if  it  was  a  stipulation  as  to  the  value  of  the 
property,  fairly  and  honestly  made  as  the  basis  of  the  car- 
rier's charges  and  responsibility,  then  it  ought  to  be 
upheld.^* 

Such  contracts  are,  however,  not  favored  by  the  courts 
as  they  tend  to  diminish  the  fixed  duty  of  carriers  to  the 
public.  Such  stipulations,  while  they  may  diminish  liability 
of  a  transportation  company  as  a  carrier,  do  not  affect  its 
liability  as  a  bailee,  and  in  this  capacity  it  may  become  liable 
•for  the  full  value  of  the  goods.  If  the  stipulation  is  arbi- 
trary it  must  be  supported  by  a  consideration,  such  as  a 
reduction  in  rates,  as  before  observed. 

"Central  of  Georgia  R.  v.  Hunt,  113      "Alalr  v.   Northern   Pacific    R.,    53 

Ga.  514.  Minn.  160. 

"Oppenheimer  v.  U.  S.  Express  Co., 

69  111.   62. 
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A  stipulation  that  the  liability  of  a  carrier  shall  be 
limited  to  the  invoice  value  of  the  goods  has  been  held  rea- 
sonable. The  same  is  true  of  a  regulation  that  any  loss 
shall  be  measured  by  the  value  of  the  property  at  the  place 
of  shipment.  Where  the  shipper  has  notice  of  a  require- 
ment of  the  carrier  that  the  value  of  property  be  stated, 
the  carrier  is  not  under  any  duty  to  make  inquiry  as  to  the 
value,  but  the  shipper  must  disclose  the  value  if  he  desires 
to  hold  the  carrier  to  liability  exceeding  the  value  stated. 
However,  if  the  carrier  knows  the  value  to  be  greater  than 
the  stipulated  amount,  and  his  negligence  results  in  loss,  he 
may  be  liable  for  the  full  value,  notwithstanding  the 
stipulation. 

§30.  Limited  Liability. — Contract  with  Shipper's 
Agent. — Usually  a  party  authorized  to  deUver  goods  for  a 
shipper,  to  a  carrier  for  shipment,  is  authorized  to  make  a 
contract  of  shipment  limiting  the  carrier's  liability.  This 
is  true  of  teamsters,  and  other  employees  of  a  shipper,  if  in 
the  usual  course  of  business  it  is  customary  for  them  to 
accept  receipts  or  bills  of  lading  containing  such  stipula- 
tons.  But  if  a  contract  of  shipment  has  been  made  between 
a  shipper  and  a  carrier  previous  to  delivery,  the  person  de- 
livering the  goods  can  not  be  presumed  to  have  authority 
to  alter  its  terms. 
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CHAPTER  IX. 

LIABILITY  DURING  AND  AFTER  TRANSIT. 

§31.  Liability  for  Delay  of  Transit. 

32.  Delay  as  Proximate  Cause  of  Loss. 

33.  Reasonable  Time  to  Complete  Transit. 

34.  Diligence  and  Vigilance  of  Carrier. 

35.  Excuses  for  Damage  During  Transit. 

36.  Damages  for  Delay  in  Transit. 

§31.  Liability  for  Delay  of  Transit. — The  general 
principle  on  which  the  liability  of  a  carrier  for  damages 
because  of  delay  in  transporting  goods,  is  based,  is  that  car- 
riers must  exercise  due  care  and  diligence  in  forwarding 
property  to  its  destination  with  all  convenient  promptness. 
In  all  cases  it  is  necessary  to  consider  the  particular  cir- 
cumstances attending  it,  in  order  to  determine  what  is  rea- 
sonable promptness  in  making  transportation  and  delivery. 

§32.  Delay  as  Proximate  Cause  of  Loss. — In  case  de- 
lay is  relied  on  as  a  cause  of  action  against  a  carrier  it  must 
appear  that  such  delay  was  the  proximate  cause  of  the  loss 
or  injury.  For  instance,  if  goods  were  delayed  in  shipment 
and  destroyed  by  fire,  the  proximate  cause  of  the  loss  might 
be  the  fire  and  not  the  delay;  but  in  another  case  where 
delay  of  the  carrier  resulted  in  goods  being  frozen  and 
thereby  rendered  unfit  for  market,  the  carrier  was  held 
liable.^  So,  also,  where  a  railroad  company  allowed  cot- 
ton to  remain  on  a  platform  several  days  exposed  to  dan- 
ger from  passing  engines  and  it  caught  fire  from  a  spark 
from  one  of  them,  the  company  was  held  responsible  for 
its  loss.^  Where  a  car  of  potatoes  was  delayed  three  days 
in  transit  and  accordingly  arrived  in  a  decayed  condition, 
and  dealers  in  potatoes  testified  that  decay  had  begun  three 
days  prior  to  the  arrival  of  the  car,  the  carrier  was  held  re- 
sponsible for  the  loss.^ 

§33.  Reasonable  Time  to  Complete  Transit. — ^What 
amounts  to  reasonable  time  for  transportation  must  be  de- 
termined from  the  circumstances  of  each  case,  and  is  usual- 
ly a  question  for  the  jury.  An  unnecessary  delay  of  twen- 
ty-four hours  at  one  station  has  been  held  to  be  unreason- 

*  Wood  V.  Chicago,  Milwaukee  etc.  R.,      •  Ruppel  v.  Alleghany  etc.  R.,  167  Pa. 

80  Iowa  304.  St.  166. 

*  Missouri,  Kansas  etc.  R.  v.  McFad-      *  Ormsby  v.  Union  Pacific  R.,  2  Mc- 

den,  89  Tex.  138.  Crary  (U.  S.)  48. 
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able  and  therefore  to  constitute  negligence  on  the  part  of 
the  carrier  unless  a  good  excuse  can  be  shown.  But  a  delay 
of  one  day  when  circumstances  did  not  show  the  necessity 
of  absolute  promptness  in  reaching  the  destination  has 
been  held  not  to  make  the  carrier  liable.^  Unless  a  carrier 
so  contracts,  he  is  not  bound  to  ship  by  the  first  conveyance 
leaving  after  delivery  to  him  of  property  for  shipment. 

§34.  Diligence  and  Negligence  of  Carrier. — The  car- 
rier is  required  to  use  reasonable  diligence  in  performing 
the  contract  of  carriage,  and  is  liable  only  in  case  of  negli- 
gence, unless  he  agreed  to  deliver  at  destination  at  a  defi- 
nite time.  If  he  fails  without  good  reason  to  deliver  within 
a  reasonable  time,  and  loss  results,  he  will  be  liable  there- 
for, unless  he  can  show  good  cause  for  the  delay.  Reason- 
able time  for  shipment  has  reference  to  the  time  the  car- 
rier can  well  make,  and  does  customarily  make,  between  the 
initial  and  terminal  points;  and  the  effect  of  an  excuse  for 
a  failure  to  make  shipment  within  such  time  would  be  to 
protect  negligence  causing  such  failure.  In  a  certain  case 
the  agreement  stated  that  twelve  hours  added  to  the  sched- 
ule time  should  be  considered  reasonable  time  in  which  the 
carrier  might  make  delivery  of  certain  goods,  but  the  court 
held  that  inasmuch  as  promptness  is  one  of  the  chief  con- 
siderations entering  into  a  shipment  of  live  stock  it  must 
be  assumed  that  the  carrier  undertook  to  ship  in  as  quick 
a  time  as  could  be  reasonably  made  with  stock  trains,  and 
that  for  loss  due  to  failure  to  arrive  in  the  customary  time 
the  carrier  was  liable.® 

§35.  Excuses  for  Damage  During  Transit. — Any  of 
the  causes  which  have  been  enumerated  as  sufficient  to  ex- 
cuse a  carrier  for  loss  or  damage  to  shipments  in  his  care, 
will,  of  course,  excuse  delay  in  delivering  them  at  destina- 
tion. An  unusual  amount  of  business  at  a  given  time  does 
not  furnish  an  excuse  to  a  carrier  for  delay  in  effecting 
transportation  as  he  is  not  bound  to  receive  goods  for  trans- 
portation if  his  facilities  are  insufficient  to  handle  them, 
and  if  he  does  so,  knowing  of  the  pressure  upon  his  facili- 
ties, he  is  bound  to  his  legal  liability  to  the  shipper  just  as 
though  he  was  not  then  under  any  unusual  pressure. 

'Bank  v.   Southern  Express  Co.,   71      'Leonard  v.  Chicago  ft  Alton  R.,  64 
Miss.  741.  Mo.  App.  293. 
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It  must  be  borne  in  mind  that  a  carrier  does  his  duty 
in  keeping  his  facilities  adequate  for  handling  ordinary 
quantities  of  business  and  is  not  under  obligation  to  antici- 
pate infrequent  and  unusual  demands.  Hence  a  carrier, 
when  extraordinary  demands  are  made  upon  him,  may,  if  he 
chooses,  refuse  to  then  accept  additional  business,  as  in 
making  such  refusal  under  such  circumstances,  he  will  be 
upheld  by  the  courts.  Strikes  and  violence  on  the  part  of  a 
carrier's  own  servants  will  not  excuse  him  for  failure  to 
fulfill  his  contract  of  carriage,  but  violence  from  mobs  or 
other  outside  sources  may  furnish  good  reason  for  delay. 

§36.  Damages  far  Delay  in  Transit. — The  value  of 
goods  injured  by  reason  of  delay  in  transit,  does  not  furnish 
a  measure  of  damages  therefor  as  delay  in  delivering  goods 
is  not  a  conversion  of  them.  The  estimate  of  the  damage 
must  be  based  on  the  value  of  the  use  of  the  property  for 
the  length  of  time  it  is  delayed;  or  the  profits  that  have 
been  lost  together  with  any  depreciation  in  value  that  may 
have  occurred  because  of  the  delay.  The  profits  must  be 
reasonably  certain,  and  the  depreciation  in  value  must  be 
estimated  by  the  difference  between  the  market  price  at 
the  time  of  the  actual  delivery  by  the  carrier  and  that  at  the 
time  delivery  was  contemplated  at  the  time  of  shipment  and 
which  by  reasonable  care  could  have  been  made.  Expenses 
incurred  in  caring  for  goods  during  delay,  and  interest  on 
their  value,  may  be  added  in  reaching  the  entire  damage 
so  suffered,  but  from  the  sum  total  must  be  deducted  the 
carrier's  proper  charges  for  transporting  the  property. 
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CHAPTER  X. 

LIENS   AND   CONNECTING   LINES. 

§37.  The  Carrier's  Lien. 

(a)  In  General. 

(b)  Extent  and  Enforcement. 
38.  Connecting  Carriers. 

(a)  Generally. 

(b)  Relation  Between  Prior  and  Subsequent  Carriers. 

(c)  Liability  of  Subsequent  Carriers. 

§37.  The  Carrier's  Lien. — (a)  In  General. — A  carrier 
has  a  lien  for  all  proper  charges  for  carriage  and  necessary 
storage  of  goods.  As  with  other  bailees  his  lien  gives  him 
only  a  right  to  retain  possession  of  the  goods  until  his 
claims  are  satisfied.  This  right  attaches  when  the  goods 
are  delivered  and  accepted  for  shipment,  and  it  terminates 
when  the  carrier  surrenders  possession  of  the  goods  at  the 
point  of  destination.  Generally  charges  for  transportation 
are  not  due  until  the  goods  are  delivered  by  the  carrier, 
even  though  delivery  is  prevented  by  some  cause  over 
which  the  carrier  has  no  control, — unless  the  cause  is  due 
to  some  act  of  the  shipper. 

If  goods  are  in  part  lost  or  damaged  through  the  fault 
of  a  carrier,  the  consignee  is  not  obliged  to  accept  the  part 
intact,  as  he  cannot  be  compelled  to  accept  a  part  perform- 
ance of  the  contract  of  shipment ;  but  if  he  makes  such  an 
acceptance  he  must  pay  a  just  portion  of  the  charges,  and 
also  if  the  goods  are  delivered  and  accepted  before  the  com- 
pletion of  the  original  contract. 

(b)  Extent  and  Enforcement.  —  A  carrier's  lien  is 
specific  and  not  general,  but  if  a  shipment  consists  of  sev- 
eral parcels  each  parcel  may  be  held  by  the  carrier  for  the 
charges  on  the  whole  shipment.  ^  The  lien  covers  not 
only  freight  fees  but  all  other  proper  charges,  such  as 
storage,  custom  duties  paid  by  the  carrier,  and  charges 
advanced  to  a  connecting  carrier.  Such  lien  is  superior  to 
the  claims  of  attaching  creditors  of  the  shipper,  and  must 
be  satisfied  by  the  consignor  desiring  and  directing  to  stop 
in  transit.  If  however,  a  carrier  delivers  goods  to  a  ware- 
houseman for  storage,  this  lien  as  carrier  becomes  second 
to  that  of  the  warehouesman.  At  common  law  a  carrier's 
lien  is  merely  a  right  of  possession  until  charges  are  paid 

*  Dixon  Y.  Georgia  Central  R.,  110  Ga.  173. 
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and  not  a  right  of  sale  to  realize  charges.  By  statute,  how- 
ever, in  some  states  a  carrier  has  the  right  to  sell  prop- 
erty, especially  if  it  be  perishable  and  after  due  notice  to 
consignee,  in  order  to  enforce  his  lien. 

§38.  Connecting  Carriers,  (a)  G-enerally. — The  rela- 
tion between  connecting  carriers  is  usually  that  of  agency, 
the  custom  being  for  the  initial  carrier  to  undertake  the 
entire  carriage  and  for  the  other  carriers  to  act  as  his  agent 
in  continuing  the  transportation,  but  in  the  absence  of  any 
agreement  covering  liability  for  the  entire  distance,  the 
liability  of  each  carrier  conveying  goods  ends  when  he 
delivers  them  to  the  next  carrier  in  due  course  for  forward- 
ing. If  a  receipt  or  bill  of  lading  is  issued  by  a  carrier  for 
the  transport  of  property  over  other  lines  than  his  own, 
it  may  be  assumed  that  such  carrier  will  be  responsible 
for  the  delivery  of  the  goods  at  their  destination;  but  if  a 
receipt  merely  shows  the  destination  of  the  shipment,  with- 
out binding  the  initial  carrier  to  make  the  delivery  there, 
the  case  will  be  different  and  the  initial  carrier  will  be  lia- 
ble only  for  transportation  to  the  end  of  his  line.  Merely 
fixing  a  rate  of  charge  for  the  entire  transportation  does 
not  show  a  through  contract  on  the  part  of  a  carrier  to 
deliver  at  destination. 

(b)  Relations  Between  Prior  and  Subsequent  Car- 
riers.— In  the  case  of  connecting  carriers,  the  initial  carrier 
must  deliver  the  transported  goods  to  the  connecting  car- 
rier, and  give  him  notice  of  any  facts  which  are  essential 
to  his  proper  completion  of  the  control  of  carriage.  The 
first  carrier  may  make  himself  liable  for  losses  that  take 
place  while  a  subsequent  carrier  has  the  property  in  his 
possession,  as  when  he  delays  goods  so  that  they  spoil 
after  their  delivery  to  connecting  carriers  and  before  the 
latter  can  deliver  them  to  the  consignee.  If  the  initial  car- 
rier has  contracted  only  for  transportation  over  his  own 
line  his  responsibility  will  end  when  he  delivers  the  goods 
to  the  proper  connecting  carrier. 

(c)  Liability  of  Subsequent  Carriers. — The  liability 
of  a  subsequent  carrier  begins  upon  his  aceptance  of  goods, 
or  their  tender,  in  such  manner  that  he  is  under  obligation 
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to  receive  them  from  a  preceding  carrier;  and  upon  such 
acceptance  his  duties  and  liabilities  are  the  same  as  those 
of  any  common  carrier.  He  may  have  a  right  of  action 
against  the  carrier  delivering  goods  to  him,  for  delay  in 
making  such  delivery,  and  he  is  liable  directly  to  the  owner 
or  consignee  of  the  goods,  for  delay  on  his  own  line.  It  is 
the  duty  of  the  last  carrier  to  deliver  promptly  to  the  right 
person,  and  in  case  of  any  failure  so  to  do  he  will  be  answer- 
able to  the  shipper  or  the  consignee  for  the  loss. 


QUIZZER. 

RIGHTS,    DUTIES    AND    LIABILITIES. 

1-§15.  What  is  the  common  law  liability  of  a  common 
carrier  of  freight  ? 

2-  How  has  the  reason  for  such  common  law  rule 

been  stated? 

3-§16.      What  two  things  only  would  relieve  a  common 

(a)  carrier  from  its   common  law  liability — and 

what  three  causes  may  now  be  added  thereto? 

4-(b)  What  is  meant  by  "act  of  God" — give  illustra- 
tion? 

5-  May  the  act  of  God  be  distinguished  from  inevit- 

able accident — give  illustration? 

6-  What  is  essential  to  excuse  a  carrier  from  liabil- 

ity because  of  an  act  of  God? 

7-  What  effect  will  the  contributory  negligence  of  a 

carrier  to  an  act  of  God  causing  loss  have? 
8-(c)       What  cases  of  loss  are  adjudged  to  be  by  *'act  of 

the  public  enemy?"    Give  illustration. 
9-  Who  are  and  who  are  not  public  enemies? 

10-  Are  carriers  liable  for  loss  of  goods  caused  by 

rioters,  strikers,  mobs  and  thieves — and  why? 
11- (d)       Is  a  carrier  responsible  to  injury  to  goods  caused 
by  the  shipper's  act? 

12-  Is  carrier  responsible  for  injury  to  live  stock  if 

shipper  accompanies  and  cares  for  same? 

13-  Is    carrier   responsible    for    goods'  imperfectly 

packed  without  his  knowledge  of  the  defect? 
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14-  Who  must  bear  the  loss  where  the  shipper  fraud- 

ulently conceals  the  value  or  nature  of  goods 
shipped — and  what  limitation  is  placed  upon 
this  liability? 

15-  How  may  a  carrier  limit  his  liability? 

16- (e)       Is  a  carrier  liable  for  injuries  due  to  the  inherent 

nature  and  quality  of  goods — if  so,  when? 
17-  What  care  is  a  carrier  obliged  to  exercise  upon 

goods  the  inherent  nature  and  quality  of  which 

he  knows? 
18- (f)        Is  a  carrier  liable  where  goods  are  taken  from 

him  by  legal  process  ? 
19-  Is  this  liability  changed  where  the  legal  process 

was  legally  void — if  so,  how? 
20-.  What  is  the  duty  of  a  carrier  where  there  is  legal 

interference  with  shipments? 


CARRIERS  OF  LIVE  STOCK. 

1-§17.  What  attitude  has  the  supreme  court  of  Michi- 
gan taken  as  to  the  liability  of  carriers  for 
transporting  live  stock? 

2-  Is  this  attitude  exceptional — if  so  state  the  gen- 

eral rule  ? 

3-  Are  carriers  of  live  stock  held  to  their  full  com- 

mon law  liability  as  carriers  ? 
4- §18.      Do    carriers    absolutely    warrant    live    freight 
against  the  consequences  of  its  own  vitality? 
Give  illustration  covering  your  answer. 

5-  How  can  a  carrier  be  relieved  from  responsibility 

in  such  cases? 

6-  What  exceptions  have  grown  up  in  favor  of  car- 

riers of  live  stock  exempting  them  from  their 
common  law  liability? 

7-  What  obligation  is  placed  upon  a  carrier  of  live 

stock  as  to  furnishing  cars? 
8- §19.      What  obligation  as  to  care  in  transportation  of 
stock  is  a  common  carrier  under? 

9-  What  facilities  with  reference  to  loading,  unload- 

ing and  feeding  of  live  stock  must  carriers  pro- 
vide— and  how  must  they  be  maintained? 
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10- §20.  What  liability  rests  upon  a  carrier  where  the 
shipper  selects  cars  for  transportation  of  his 
live  stock? 

11-  Upon  whom  does  loss  result  from  defective  cars, 

the  defects  of  which  were  not  readily  noticed? 

12-  Will  mere  acceptance  by  a  shipper  of  a  car  of- 

fered by  a  carrier,  be  a  waiver  of  the  defects  of 
the  car? 
13-§21.      State  fully  as  possible  the  obligation  upon  car- 
riers for  providing  proper  facilities  for  trans- 
porting live  stock. 


CONTRACTS    LEtflTING    LIABILITY. 

l-§22.  What  is  essential  to  sustain  a  carrier's  contract 
limiting  his  common  law  liability? 

2-  Is  mere  acceptance  of  goods  for  shipment  a  con- 

sideration for  a  contract  limiting  such  lia- 
bility? 

3-  State  a  common  consideration  sustaining  a  con- 

tract limiting  such  liability. 

4-  What  must  a  shipper  do  in  order  to  make  reduced 

rates  a  consideration  for  a  contract  limiting  a 
carrier's  liability? 

5-  Is  a  contract  limiting  liability,  where  in  fact  no 

reduced  rate  was  allowed  the  shipper,  binding 
upon  the  latter? 

6-§23.  When  must  a  contract  limiting  liability  be  made 
in  order  to  protect  carrier? 

7-  Is  a  carrier's  liability  diminished  where  no  re- 

ceipt or  bill  of  lading  is  given  until  after  he  re- 
ceives goods  for  transportation  under  a  con- 
tract limiting  his  liability? 

8-$24.  What  is  the  effect  upon  a  contract  limiting  lia- 
bility of  the  carrier  shipping  goods  by  a  differ- 
ent route,  or  in  a  different  manner,  from  that 
stated  in  the  contract  ? 

9-§25.      Against  what  cause  of  loss  may  a  carrier  stipu- 
late in  a  contract  limiting  his  liability — and 
what  exception  is  there  to  same  ? 
10-  State  the  rule  where  carriers  have  endeavored  to 

stipulate  against  loss  caused  by  their  own  neg- 
ligence. 
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ll-§26.  What  law  governs  the  interpretation  of  a  con- 
tract limiting  a  carrier's  liability? 

12-  Against  whom  must  such  contract  be  strictly  con- 

strued— and  why? 

13-  What  quality  in  the  stipulation  in  such  contracts 

is  essential  to  make  them  effective  ? 

14-§27.  State  the  general  rule  permitting  a  carrier  to 
limit  his  liability  and  what  may  such  contract 
cover? 

15-  State  what  is  said  upon  this  question  by  a  lead- 

ing case,  viz.  Hart  v.  Penn  Ry.  Co.,  112  U.  S. 
321. 

16- §28.  When  are  the  terms,  contained  in  a  notice  by  a 
carrier  specifying  conditions  on  which  he  re- 
ceives property  for  shipment,  part  of  the  con- 
tract? 

17-  What  may  the  carrier,  by  such  notice,  require  the 

shipper  to  state  concerning  goods  offered  for 
transportation? 

18-  What  distinction  is  to  be  noted  between  notices 

by  a  carrier  seeking  to  discharge  him  from  his 
legal  duties  as  carrier,  and  those  designed  sim- 
ply to  insure  good  faith  on  the  part  of  the  ship- 
per? 
19-§29.  What  recovery  can  a  shipper  have  against  a  car- 
rier for  goods  lost  or  injured  through  the  lat- 
ter's  negligence?    State  fully. 

20-  Are  contracts  limiting  a  carrier's  liability  favored 

by  the  courts — and  why? 

21-  Do  contracts  limiting  liability  affect  a  carrier's 

liability  as  bailee  ? 

22-  When  must  the  stipulation  limiting  a  carrier's 

liability  be  supported  by  a  consideration  ? 

23-  What  stipulations  limiting  such  liability  have 

been  held  to  be  reasonable  ? 

24-  When  must  a  shipper  disclose  the  full  value  of 

goods  shipped,  in  order  to  hold  the  carrier  to 
full  HabiHty? 

25-  What  effect  on  a  carrier's  liability  has  the  fact 

that  he  knows  the  actual  value  of  goods  shipped 
to  be  greater  than  the  value  stated  by  the  ship- 
per? 
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26-$30.      Who  may  be  said  to  be  authorized  to  make  a  con- 
tract limiting  a  carrier's  liability? 


LIABILITY  DURING  AND  AFTER  TRANSIT. 

1-§31.  Upon  what  general  principle  is  the  liability  of  a 
carrier  for  delay  in  transporting  goods  based? 

2-  What  is  necessary  to  be  considered  in  all  cases 

in  order  to  determine  whether  there  has  been 
unnecessary  delay? 

3-§32.  What  is  necessary  to  legally  hold  a  carrier  whei'E 
delay  is  relied  on  as  a  cause  of  action?  Give  il- 
lustration. 

4-§33.  What  determines  the  question  of  the  reasonable- 
ness of  time  for  transportation? 

5-  What  has,  and  what  has  not,  been  held  to  consti- 

tute unreasonable  delay  by  a  carrier? 

6-  When  is  a  carrier  bound  to  ship  by  the  first  con- 

veyance leaving  after  delivery  to  him  of  goods 
for  transportation? 
7-§34.      What  diligence  is  legally  requii*ed  of  a  carrier  in 

performing  the  contract  of  carriage? 
8-  To  what  has  reasonable  time  for  shipment  refer- 

ence ? 
9-§35.      What  causes  wiU  excuse  a  carrier  for  loss  or  dam- 
age resulting  from  delay  in  delivering  them  at 
destination? 
10-  Is  the  fact  of  an  unusual  amount  of  business  at  a 

given  time  or  place,  a  legal  excuse  ? 
ll-§36.      Does  the  value  of  goods  injured  by  delay  in  tran- 
sit furnish  the  measure  of  damages  therefor? 

12-  Upon  what  must  the  estimate  of  damage  be  based 

in  such  cases  ? 

13-  Are  profits  and  expenses  proper  items  of  damage 

in  such  cases  ? 


LIENS    AND    CONNECTING   LINES. 


l-§37.  For  what  has  a  carrier  a  lien  upon  goods  trans- 
ported by  him? 

2- (a)       What  rights  are  given  to  a  carrier  by  such  lien? 

3-  When  does  this  Hen  attach  and  when  does  it  term- 

inate? 
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4-  Is  a  consignee  obliged  to  accept  a  part  of  goods 

which  are  injured  where  balance  of  shipment  are 
lost  or  damaged  by  the  carrier's  fault? 

5-  What  obligation  rests  upon  a  consignee  if  he  ac- 

cepts a  portion  of  a  shipment  under  such  cir- 
cumstances ? 

6-  Is  a  carrier's  lien  specific  or  general — which? 
7-(b)        What  does  the  carrier's  lien  cover,  in  addition  to 

freight  fees? 

8-  To  what  other  claims  is  a  carrier's  lien  superior? 

9-  Wliat  effect  upon  a  carrier's  lien  has  the  delivery 

by  him  of  the  goods  to  a  warehouseman  for  stor- 
age? 

10-  What  is  the  nature  of  a  carrier's  lien  at  common 

law;  and  how  has  same  been  changed  by  stat- 
ute? 

ll-§38.  What  is  the  relation  between  connecting  carriers; 
(a)  and  what  is  the  custom  between  initial  carriers 

and  subsequent  carriers  ? 

12-  What  is  the  presumption  against  a  carrier  who  is- 

sues a  receipt  or  bill  of  lading  for  the  transpor- 
tation of  goods  over  lines  other  than  his  own? 

13-  Does  the  fixing  of  a  charge  for  the  entire  trans- 

portation show  a  through  contract  on  the  part 
of  the  carrier? 
14- (b)        What  must  the  initial  carrier  do  when  he  delivers 
goods  to  the  connecting  carrier? 

15-  May  the  first  carrier  be  liable  for  losses  which  oc- 

cur while  the  property  is  in  the  possession  of  a 
subsequent  carrier? 

16-  When  does  the  liability  of  a  subsequent  carrier 

begin — state  fully? 

17-  Against  whom  may  a  subsequent  carrier  have 

right  of  action,  and  for  what? 

18-  What  obligation  rests  upon  the  last  carrier  as  to 

the  delivery  of  goods  to  the  consignee? 


50         AMERICAN  EXTENSION  UNIVERSITY 
LESSON  33.— (b)  Passengers. 

CHAPTER  XL 

RELATION  AND  DUTIES. 

§39.  What  Constitutes  the  Relation. 

40.  Definition. 

41.  The  Duty  to  Carry. 

42.  Relation  Between  Carrier  and  Passenger. 

§39.  What  Constitutes  the  Relation.— Carriers  may 
convey  passengers  gratuitously  or  for  hire.  Private  car- 
riers are  those  who  carry  only  infrequently,  on  special  con- 
tract ;  and  not  generally  as  a  matter  of  regular  business.  A 
teamster  or  any  other  person  who  occasionally  takes  a  pas- 
senger for  hire  is  a  private  carrier  of  passengers.  He 
would  become  a  public  carrier  of  passengers  if  he  under- 
took to  carry  passengers  as  a  business  and  accordingly 
offered  to  carry  everyone  who  applied  to  him.  When  a 
railroad  construction  company  for  instance,  take  a  pas- 
senger on  its  train  it  does  so  as  a  private  can'ier;  and  even 
if  it  establishes  a  custom  of  carrying  passengers  during  its 
construction  operations,  it  still  does  not  legally  become  a 
public  carrier  inasmuch  as  the  nature  of  its  facilities  and 
of  its  general  operations  afford  notice  to  everyone  that  it  is 
not  a  carrier  of  passengers.  ^ 

It  has  been  held  that  the  parties  in  charge  of  such  a 
train  have  no  power  to  convert  it  into  a  passenger  train.  ^ 
And  in  like  manner  an  established  freight  railway  company 
may  occasionally  carry  persons  on  its  freight  trains 
without  becoming  a  common  carrier  of  passengers  as  long 
as  it  does  not  authorize  their  carriage;  but  if  a  conductor 
in  violation  of  his  authority  agrees  to  carry  a  person  who 
has  no  means  of  knowing  the  conductor's  authority,  his 
act  will  make  the  person  a  passenger  and  entitled  to  the 
legal  benefits  of  such.  Where,  therefore,  a  railroad  is  ac- 
customed to  carry  passengers  on  its  freight  trains  as  a 
regular  and  stated  practice  it  thus  become  a  public  carrier 
of  passengers.  ^  When  the  same  track  or  station  is  used 
by  more  than  one  carrier  each  becomes  a  public  carrier 
as  to  its  own  passengers.  * 

*St.   Joseph  etc.  R.   v.  Wheeler,   35      'Miller  v.  Missouri  etc.  R.,  109  Mo. 

Kan.   185.  350. 

*Evansville   etc.  R.    v.    Barnes,    137      *  Smith  v.  St.  Louis  etc.  R.,  85  Mo. 

Ind.  306.  418. 
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§40.  Definition. — Bouvier  defines  common  carriers  of 
passengers  as  ''Such  as  undertake  to  carry  all  persons, 
indifferently,  who  may  apply  for  passage,  so  long  as  there 
is  room,  and  there  is  no  legal  excuse  for  refusing."  The 
principal  classes  of  public  carriers  are  railroad,  steamboat, 
street-car  and  sleeping-car  companies,  ferrymen,  elevator- 
men,  and  proprietors  of  hacks,  stages  and  omnibuses  oper- 
ating for  and  soliciting  public  patronage. 

§41.  The  Duty  to  Carry. — A  public  carrier  engages  in 
public  service  and  is  affected  with  a  public  interest  and 
with  legal  obligations  to  the  public  of  a  special  and  definite 
character.  Such  a  carrier  is  therefore  bound  to  treat  all 
persons  alike  who  apply  to  it  for  transportation.  The  im- 
partial performance  of  this  duty,  together  with  the  benefit 
to  the  public,  is  the  consideration  for  the  rights,  franchises 
and  other  special  benefits  it  receives  from  the  state. 

§42.  Relation  Between  Carrier  and  Passenger. — Car- 
riers of  passengers  are  affected  in  their  legal  relations  and 
obligations  as  such,  by  an  important  element  that  does  not 
affect  other  carriers.  This  element  is  the  intelligence  and 
personal  volition  of  the  passengers  it  carries.  Carriers  of 
goods  and  of  live  stock  have  entire  control  over  the  prop- 
erty intrusted  to  them.  They  accordingly  have  legal  rela- 
tions thereto  and  to  the  shippers  and  consignees  thereof, 
far  different  from  that  pertaining  to  the  transportation  of 
human  beings.  A  passenger  has  intelligence  and  discre- 
tion which  merchandise  and  animals  have  not,  and  is  le- 
gally bound  to  exercise  these  faculties  while  in  transit. 
The  extent  of  the  control  of  the  carrier  over  passengers  is 
therefore  diminished,  and  his  legal  obligations  conform  to 
the  character  of  that  which  he  transports.  A  carrier  of 
passengers  unlike  a  carrier  of  freight,  is  therefore  not  an 
insurer  of  the  safety  of  his  charges,  but  is  bound  only  to 
exercise  that  degree  of  care  and  diligence  for  the  safe  trans- 
portation of  his  patrons  which  corresponds  with  the  dan- 
gers attending  the  means  of  transportation  employed.  This 
meets  the  demands  of  the  law  for  the  safety  of  the  travel- 
ing public. 
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CHAPTER  XII. 

WHAT  CONSTITUTES  ONE  A  PASSENGER. 

§43.  How  One  Becomes  a  Passenger. 

44.  Possession  of  Ticket  or  Payment  of  Fare. 

45.  Entry  Into  Vehicle. 

46.  Effect  of  Stop-Overs  or  Transfers. 

47.  Who   Are  Not  Passengers. 

48.  Persons  Riding  on  Passes. 

49.  Mail  and  Express  Agents. 

50.  Employees  of  Carrier  —  Fellow-Servant  Rule. 

§43.  How  One  Becomes  a  Passenger. — A  passenger  is 
one  wJ|o  enters  the  vehicle  of  a  carrier  with  the  intention 
of  paying  in  money  the  usual  fare  for  his  transportation, 
or  who  is  supplied  with  a  ticket  or  pass,  entitling  him  to 
ride  to  a  given  point.  ^  But  the  purchase  of  a  ticket  or  the 
entering  of  a  public  vehicle  is  not  essential  to  constitute 
one  a  passenger.  The  fact  that  one  enters  the  office  or 
waiting-room  provided  by  a  public  carrier  for  passengers, 
and  informs  the  representative  of  the  carrier  of  his  desire 
to  become  a  passenger,  or  does  acts  establishing  his  inten- 
tion to  immediately  travel  by  the  conveyance  provided  by 
the  carrier,  is  sufficient  to  constitute  one  a  passenger.  ^ 
The  presence  of  a  person  in  the  waiting  room  is  prima  facie 
notice  to  the  carrier's  agents  of  such  party's  intention  to 
become  a  passenger.^  The  responsibility  of  a  carrier  be- 
gins when  the  passenger  presents  himself  for  transporta- 
tion; and  this  he  may  be  said  to  do  when  he  enters  the 
place  of  reception  of  passengers  for  that  purpose.  * 

However,  if  one  for  instance,  intending  to  take  a  train 
goes  upon  a  carrier's  premises  at  a  place  and  time  when 
and  where  the  trains  he  planned  to  take  does  not  leave,  his 
mistake  in  the  particular  stated  prevents  his  becoming  a 
passenger;  ^  and  one  who  enters  the  waiting-room  or  vehi- 
cle without  the  intention  of  being  then  carried  does  not 
have  the  rights  of  a  passenger.  ®  The  latter  statement  ap- 
plies to  visitors  and  friends  of  departing  or  arriving  pas- 
sengers, mere  inquirers,  newsboys,  vendors  of  merchandise 
and  the  like.     Since  a  carrier  is  bound  to  carry  all  who 

*Holt   V.   Hannibal   etc.   R.,    57    Mo,  *  Cooley  on  Torts,  770. 

App.  203.  »  Cincinnati  etc.  R.  v.  Carper,  112  Ind. 
•Allender  v.     Chicago,  Rock     Island  26. 

etc.  R.,  37  Iowa  264.  *  Heinlein  v.  Boston  etc.  R.,  147  Mass. 
»  Texas  etc.  R.  v.  Jones,  Tex.  Civ.  App.  136. 

39  S.  W.  124. 
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apply,  the  intention  of  a  party  to  become  a  passenger 
expressed  as  above  indicated,  raises,  on  the  part  of  the  car- 
rier an  implied  acceptance,  or  duty  to  accept,  such  a  party 
as  a  passenger.  Therefore  in  the  absence  of  mistake  or 
unfitness  legally  excusing  the  carrier  from  accepting  a 
party  as  a  passenger,  the  expressed  intention  of  the  indi- 
vidual to  travel  by  the  carrier  is  the  real  test  of  the  rela- 
tion of  passenger  and  carrier.  This  intention  must,  how- 
ever, be  a  present  one,  for  a  person  does  not  become  a  pas- 
senger by  purchasing  a  ticket  for  future  use.  ^ 

§44.  Possession  of  Ticket  or  Payment  of  Fare. — The 
fact  that  a  person  has  a  ticket  and  intends  to  use  it  for 
transportation  does  not  make  him  a  passenger  if,  and 
when,  he  is  not  in  some  place  intended  for  passengers  pro- 
vided for  that  purpose  and  controlled  by  the  carrier.  With 
this  modification  the  honest  possession  of  a  ticket — i.  e., 
possession  of  a  ticket  obtained  honestly  and  not  stolen 
from  the  company  or  otherwise  illegally  obtained, — makes 
one  a  passenger  regardless  of  whether  the  ticket  is  bought 
from  the  carrier  or  from  some  person  not  authorized  to  sell 
tickets.  As  we  have  already  noticed,  however,  the  posses- 
sion of  a  ticket  is  not  absolutely  essential  to  constitute  one 
a  passenger.  *  The  actual  payment  of  fare,  even,  is  not 
essential  to  make  one  a  passenger,  provided  one  is  prepared 
and  ready  to  pay  on  demand;  but  such  payment  when  made 
by  an  employee  having  authority  to  collect  fares  makes  one 
a  passenger  in  the  same  sense  that  the  purchase  of  a  ticket 
does.  Refusal  to  pay  fare  renders  one  a  trespasser  unless 
the  refusal  is  justified.  One  who  intentionally  evades  pay- 
ing his  fare  does  not  become  a  passenger.  ® 

§45.  Entry  Into  Vehicle. — As  we  have  already  noted 
it  is  not  necessary  that  one  enter  the  carrier's  vehicle  in 
order  to  become  entitled  to  the  rights  of  a  passenger.  One 
who  is  on  the  platform  of  the  carrier's  station  waiting  for 
transportation  is  a  passenger.  ^^  So,  too,  a  person  wait- 
ing at  a  depot  for  a  train  is  a  passenger.  ^^  If  one  enters 
the  vehicle  of  a  common  carrier  of  passengers  upon  the 

'Donovan  v.   Hartford    etc.    R.,    65  "Spencer   v.   St.   Louis  etc.   R,,   111 

Conn.   201.  Mo.  App.  653. 

"Western  etc.  R.  v.  Voils,  98  Ga.  446.  "Shannon  v.  Boston  etc.  R.,  78  Me. 
"Hudson  V.  Linn  etc.  R.,  185  Mass.  52. 

510. 
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invitation  or  with  the  consent  of  an  employee  of  a  carrier, 
such  employee  must  be  one  who  by  the  nature  of  his  em- 
ployment, or  otherwise,  is  authorized  to  give  such  invita- 
tion or  consent  in  order  to  give  such  person  the  legal  rights 
of  a  passenger;*^  and  if  one  enters  a  public  conveyance  with- 
out the  knowledge  of  any  employee  and  without  a  ticket 
or  the  means  of  paying  his  fare,  and  the  conductor,  after 
discovering  him,  allows  him  to  remain  aboard  without  de- 
manding his  fare  he  becomes  a  passenger.  ^^  But  a  person 
who  rides  on  the  locomotive  of  a  railway  train  contrary  to 
the  company's  rules  and  without  the  consent  of  the  con- 
ductor, is  not  a  passenger  and  has  no  rights  as  such.  ^'^  Per- 
mission to  ride  on  the  engine  or  in  the  baggage  car  of  a 
train  must  be  granted  by  an  employee  who  has  authority 
to  do  so,  in  order  to  give  a  party  so  riding  the  legal  status 
of  a  passenger. 

§46.  Effect  of  Stop-Over  or  Transfer.— If  a  ticket  con- 
tains no  reference  to  stop-overs  or  transfers,  it  is  presumed 
to  caU  for  a  continuous  passage  only.  If  a  ticket  calls  for 
passage  over  connecting  lines  the  passenger  may  stop  over 
at  the  end  of  any  line,  if  his  stop  does  not  violate  any  con- 
ditions of  the  ticket.  One  who  transfers  from  one  street- 
car to  another  continues  to  be  a  passenger  and  may  recover 
as  such  for  injury  caused  by  the  negligence  of  the  carrier 
inflicted  while  the  passenger  is  traveling  on  the  transfer.  ^^ 

§47.  Who  Are  Not  Passengers. — There  must  be  an 
intention  of  the  individual  to  become  a  passenger  and  an 
express  or  implied  acceptance  of  him  as  such  by  the  car- 
rier, in  order  to  constitute  one  a  passenger.  This  intention 
and  acceptance  need  not  be  expressed  on  either  side,  but 
may  be  implied  from  circumstances,  their  existence  however 
as  a  matter  of  fact  is  necessary.  As  one  court  well  expresses 
it:  "One  does  not  become  a  passenger  until  he  has  put  him- 
self in  charge  of  the  carrier,  and  has  been  expressly  or  im- 
pliedly received  as  such  by  the  carrier."^®  Some  of  the 
conditions  upon  which  a  person's  rights  as  a  passenger  de- 
pend have  already  been  mentioned. 

"  Daubeck  v.  New  Jersey  etc.  R.,  57      "  Woolsey  v.  Chicago  etc.  R.,  39  Neb. 

N.  J.  L.   463.  798. 

"Whitehead  v.  St.  Louis  etc.  R.,  99      "  Keatir  v.  Scranton  etc.  R.,  191  Pa. 

Mo.  263.  St.  102. 
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Upon  an  application  of  the  principle  just  stated  it  will 
be  seen  that  newsboys  and  other  vendors  at  terminals  or 
at  intermediate  stations  who  merely  pass  on  and  off  the 
vehicle,  visitors  at  a  wharf  or  station,  persons  who  board 
a  public  conveyance  through  mistake,  or  who  enter  a  con- 
veyance for  the  purpose  of  assisting  friends  to  embark  or 
alight,  and  persons  who  steal  rides  or  bribe  an  authorized 
employee  to  let  them  travel  without  paying  the  regular 
fare,  are  not  passengers.  Such  persons  are  either  licensees 
or  trespassers;  but  they  are  never  legally  passengers. 

§48.  Persons  Riding  on  Passes. — Persons  being  trans- 
ported on  passes  are  passengers  even  though  the  granting 
and  the  use  of  the  pass  is  forbidden  by  statute.^'  If,  how- 
ever, a  pass  is  not  transferable  and  belongs  to  another  per- 
son than  the  one  using  it,  the  party  attempting  to  use  it 
does  so  fraudulently  and  is  not  legally  a  passenger.  The 
same  is  true  of  the  use  of  a  shipper's  pass — that  is  to  say, 
of  a  pass  granted  usually  to  the  shipper,  or  his  representa- 
tive, of  live  stock,  so  that  they  may  be  accompanied  by  the 
owner  or  his  representative,  to  give  them  due  care  and  at- 
tention while  en  route — such  a  person  is  however  a  pas- 
senger for  hire  and  not  one  merely  traveling  on  a  gratuity, 
inasmuch  as  there  is  a  consideration  for  such  a  pass,  namely 
the  freight  paid  or  to  be  paid  for  transporting  the  livestock. 

A  carrier  is  under  the  same  duty  to  safely  convey  a 
gratuitous  passenger  as  a  passenger  for  hire,  but  persons 
accepting  and  traveling  purely  gratuitously  that  is  to 
say  on  passes  for  which  the  carrier  has  received  no  consider- 
ation, are  limited  in  their  rights  as  passengers  according 
to  the  terms  of  their  passes.  Regarding  the  duty  of  the 
carriers  of  such  passengers  it  has  been  said  that  *' where 
carriers  undertake  to  convey  persons,  public  policy  and 
safety  require  that  they  should  be  held  to  the  greatest 
possible  care  and  diligence,  and  whether  the  consideration 
for  such  transportation  be  pecuniary  or  otherwise,  the 
personal  safety  of  passengers  should  not  be  left  to  the  sport 
of  chance  or  to  the  negligence  of  careless  agents.  ^® 

"Illinois  Central  R.  v.  O'Keefe,  168  "Cleveland   etc.    R.   v.     Curran,     19 

111.  115.  Ohio  St.  1. 

"Delaware  etc.  R.  v.  Trautwein,  52  "  Philadelphia  etc.  v.  Derby,  14  How- 

N.  J.  L.  169.  ard  (U,  S.)  486. 


56        AMERICAN  EXTENSION  UNIVERSITY 

§49.  Mail  and  Express  Agents. — Such  persons  are  not 
employees  of  the  railroad  but  of  the  express  companies  or 
the  government.  In  the  absence  therefore,  of  stipulations 
in  the  contracts  of  their  employers  with  the  carrier,  and  to 
which  stipulations  such  employees,  by  accepting  such  em- 
ployment with  knowledge  thereof,  are  bound  they  are 
passengers.  In  other  words,  where  there  is  no  express  ex- 
emption provided  by  contract  a  railway  company  or  other 
public  carrier,  is  liable  for  the  consequences  of  its  own  or 
its  servants'  negligence  to  persons  travelling  upon  its  con- 
veyances as  messengers  or  agents  of  an  express  company 
to  the  same  extent  as  to  other  passengers,  although  no 
charge  is  made  for  their  fare."  ^^ 

A  mail  clerk  is  a  passenger  and  even  if  he  travels  on  a 
pass  which  by  its  terms  exempts  the  carrier  from  liability 
for  injuries  he  may  suffer  while  so  travelling,  the  carrier  is 
bound  to  carry  him  safely  as  there  is  no  consideration  for 
such  an  exemption  from  liability.  ^^ 

§50.    Employees  of  Carrier — Fellow  Servant  Rule. — 

An  employee  of  a  carrier,  travelling  in  pursuance  of  his  em- 
ployment, is  not  legally  a  passenger.  Such  persons  assume 
the  risks  that  are  incident  to  and  usually  attend  their  em- 
ployment. They  are  subject  to  what  is  known  as  the  *' fel- 
low servant"  rule,  viz.  that  one  who  engages  in  dangerous 
or  hazardous  employment  cannot  hold  his  employer  liable 
for  injuries  he  receives  while  engaged  therein,  which  are 
due  to  the  negligence  of  his  fellow-servants. 

Authorities  differ  as  to  whether  an  employee  of  a 
transportation  company  who  is  riding  to  and  from  his  work 
on  a  pass  granted  by  the  employing  carrier,  is  a  passenger. 
Some  courts  hold  that  a  carrier  is  not  exempt  from  respon- 
sibility to  its  servant  for  an  injury  occasioned  to  him  by  the 
act  of  another  servant,  when  the  servant  injured  was  not, 
at  the  time  of  the  injury,  employed  in  his  usual  employment 
in  the  service  of  the  master,  but  that,  in  such  a  case  a  ser- 
vant is  substantially  a  stranger  and  entitled  to  all  the  privi- 
leges and  rights  he  would  have  had  if  he  had  not  been  a 
servant  of  such  carrier.    However,  in  whatever  else  they 

»  Blair  V.  Erie  etc.  R.,  66  N.  Y.  313.  »  State,  use  of  Abell  v.  Western  Mary- 
«Seybolt  v.  New  York  etc.  R.,  95  N.  land  R.,  63  Md.  433. 

Y.  562. 
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differ,  the  cases  all  agree  upon  the  one  principle — that  if 
the  plaintiff — that  is  to  say,  a  servant  so  riding  to  his  work 
— is  not,  at  the  time  of  the  accident,  engaged  in  the  actual 
service  of  the  company,  or  in  some  way  connected  with  such 
service,  the  company  is  liable  to  the  injured  servant  for  the 
negligence  of  its  other  employee;  that  because  such  servant 
works  daily  for  the  company,  and  is  styled  its  employee,-  the 
company  is  not  exempt  from  liability  for  the  negligence  of 
its  servants  at  all  times  and  under  all  circumstances.  In 
other  words,  the  exemption  of  the  carrier  from  liability  in 
such  cases  depends  upon  actual  service  of  the  injured  em- 
ployee, within  the  scope  of  his  employment  at  the  time  of 
the  injury.  ^^  Yet  some  courts  have  held  that  such  a  per- 
son is  not  a  passenger  if  his  going  to  and  from  work  con- 
nects him  with  the  service  of  the  company  and  there  is  no 
contract  of  carriage  between  him  and  the  company.  ^'* 
However,  the  rule  stated  seems  to  be  the  general  one. 

When  the  employee  of  a  carrier  is  riding  for  his  own 
pleasure  or  convenience  in  the  vehicle  of  the  carrier,  and 
is  equipped  with  a  ticket  or  pass,  or  stands  ready  to  pay  his 
fare  upon  demand,  there  is  no  question  but  that  he  is  a  pas- 
senger. On  the  other  hand,  a  passenger  may  while  en  route, 
and  after  having  paid  his  fare,  engage  in  service  as  an  em- 
ployee of  the  carrier  and  if  so  he  loses  his  character  and 
rights  as  a  passenger  during  that  time  and  has  only  the 
rights  of  an  employee  together  with  its  obligations  and  lia- 
bilities. ^^ 

"Transit  Co.  v.  Venable,  105  Tenn.  N.  C.  852. 

460.  *>Woolsey  v.  Chicago  etc.  R.,  39  Neb. 

»*  Wright  V.  Northampton  etc.  R.,  122  798. 
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CHAPTER  Xin. 

TICKETS  AND  TRANSPORTATION. 

551.  The  Contract  of  Carriage — Ticket. 
52.  Lost  or  Defective  Ticket. 
63.  Tickets  Containing  Special  Contracts. 

54.  Reasonableness  of  Conditions  on  Tickets. 

55.  Duties  of  Carriers  Toward  Passengers. 

(a)  Terminal  Facilities. 

(b)  Entrance  to  and  Exit  from  Vehicles. 

(c)  Equipment  and  Operation  of  Vehicles. 

(d)  Exercise  of  Due  Care. 

(e)  Accommodations  for  Passengers. 

§51.  The  Contract  of  Carriage. — Ticket. — A  ticket  in 
the  ordinary  form  is  not  generally  regarded  as  a  contract, 
but  rather  as  a  receipt  or  voucher  indicating  that  the  bearer 
has  paid  his  fare  and  designating  the  points  between  which 
he  is  entitled  to  travel.  Such  a  ticket  is  merely  evidence 
of  the  contract  which  is  implied  by  law.  However,  in  many 
instances,  certain  conditions  of  the  contract  are  printed 
upon  the  ticket  and  where  this  is  done,  the  better  rule  is 
that  the  passenger  must  not  rely  upon  representations  of 
agents  or  conductors  that  are  contrary  to  these  conditions.  ^ 
Unless  otherwise  expressly  provided  by  its  terms,  a  ticket 
may  be  transferred  to  another  person. 

§52.  Lost  or  Defective  Ticket. — As  the  ticket  is  the 
only  evidence  to  the  conductor  or  collector  that  the  passen- 
ger has  paid  his  fare,  the  true  rule  appears  to  be  that  a  pas- 
senger who  has  no  ticket,  or  who  has  only  an  invalid  ticket, 
should  be  required  to  leave  the  conveyance  unless  he  then 
pays  his  fare  in  cash.  The  reasons  for  this  rule  have  been 
thus  briefly  stated:  **The  face  of  a  ticket  is  conclusive 
evidence  to  the  conductor  of  the  terms  of  the  contract  of 
carriage  between  the  passenger  and  the  company.  The  rea- 
son for  this  is  found  in  the  impossibility  of  operating  car- 
rier companies  on  any  other  principle  with  a  due  regard  to 
the  convenience  and  safety  of  the  rest  of  the  travelling 
public,  or  the  proper  security  of  the  company  in  collecting 
fares.  The  conductor  cannot  decide  from  the  statement  of 
the  passenger  what  his  verbal  contract  with  the  ticket  agent 
was,  in  the  absence  of  the  agent.  To  do  so  would  take  more 
time  than  the  conductor  can  spare  and  would  render  the 
company  constantly  subject  to  fraud  and  consequent  loss. 

'Boling  T.  St.  Louis  etc.  R.,  189  Mo.     219. 
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The  passenger  in  case  of  dispute  over  Ms  ticket,  must  sub- 
mit to  the  inconvenience  of  either  paying  his  fare  or  being 
ejected,  and  then  rely  upon  his  remedy  in  damages  against 
the  company  for  the  neglect  or  mistake  of  the  ticket 
agent."  ^ 

§53.  Tickets  Containing  Special  Contracts. — ^We  have 
observed  in  brief  the  construction  placed  upon  tickets  con- 
taining special  clauses  or  provisions,  in  the  nature  of  con- 
tract obligations,  and  may  now  add  that  usually  such 
clauses  or  provisions  are  contained  in  what  are  known  as 
coupon  tickets.  One  incident  of  such  construction  of  this 
class  of  tickets — and  thereby  conforming  to  the  provisions 
thereof — ^is  that  the  passenger  must  begin  his  journey  over 
the  last  of  the  connecting  lines  named  on  the  ticket, 
within  the  time  stated  in  the  ticket.  Unless  the  ticket  spe- 
cifies that  the  journey  is  to  be  completed  before  a  certain 
day  it  is  sufficient  if  the  ticket  over  the  last  line  is  accepted 
on  the  last  day,  as  it  is  then  used  within  the  meaning  of  the 
contract.  It  has  been  held  that  if  the  last  day  is  Sunday 
and  there  is  no  regular  conveyance  running  over  the  desig- 
nated route  that  day,  the  passenger  may  travel  on  the  first 
train  after  the  expiration  of  the  limited  time.  * 

When  a  ticket  in  terms  provides  that  it  is  to  be  stamped 
with  the  date  when  the  return  passage  thereby  called  for 
commences,  the  return  passage  must  commence  on  that 
date;*^  and  if  the  holder  of  the  ticket  neglects  to  have  it 
stamped  at  all,  it  has  been  held  that  he  is  not  entitled  to 
passage  thereon,  and  that  this  duty  of  the  passenger  is  not 
altered  by  the  fact  that  he  may  be  unable  to  read.  ^  If 
there  is  no  limitation  as  to  the  time  of  returning,  a  round- 
trip  ticket  is  good  until  used,  except  possibly  when  a  statute 
of  limitations  has  run  against  it.  It  has  been  held  that  if  by 
mistake  of  the  conductor  the  return  coupon  is  taken  on 
the  going  trip,  the  going  coupon  should  be  accepted  on  the 
return  trip,  ^  but  in  view  of  the  ride  that  the  ticket  is  con- 
clusive evidence  to  the  conductor  of  the  holder's  right  to 

•Poulin  V.  Canadian  Pac.  R.,  52  Fed.  »  Doling  v.  St.  Louis  etc.  R.,  189  Mo. 

197.  219. 

■Auerback  v.  New  York  etc.  R.,  89  'Watson  v.  Railroad,  104  Tenn.  194. 

N.  Y.  281.  'The  Pennsylvania  Co.  v.  Bray,  125 

*4  L.  R.  &  F.  S.  R.  V.  Dean,  43  Ark.  Ind.  229. 
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be  carried,  the  wisdom  of  such  a  decision  appears  doubtful, 
especially  considering  the  duty  imposed  upon  the  passen- 
ger of  seeing  that  the  right  coupon  of  his  ticket  is  taken 
by  the  conductor. 

If  a  person  boards  an  excursion  train  and  fails  without 
fault  of  the  company  to  obtain  an  excursion  ticket,  he  may 
be  required  to  pay  the  regular  fare,  but  if  he  so  fails  to 
obtain  the  ticket  through  an  act  of  the  carrier's  agent,  a 
tender  of  the  reduced  rate  to  the  conductor  should  entitle 
him  to  transportation.  * 

§54.  Reasonableness  of  Conditions  on  Tickets. — Tick- 
ets may  be  limited  to  a  particular  day  or  train,  especially 
in  the  case  of  excursion  tickets.  The  theory  upon  which 
unusual  terms  in  excursion  tickets  are  upheld  is  that:  (1) 
They  are  sold  at  reduced  rates  of  fare  and  not  at  the  usual 
or  ordinary  rate;  (2)  They  are  sold  for  special  occasions  and 
not  for  ordinary  or  unlimited  use;  (3)  By  accepting  such 
a  ticket,  when  he  has  the  option  to  purchase  the  usual  and 
ordinary  ticket,  the  passenger  enters  into  a  contract  with 
the  carrier  different  from  that  implied  by  law  upon  the  pur- 
chaser of  an  ordinary  ticket  at  full  rates  of  fare;  (4)  The 
passenger  is  bound  in  such  cases  by  the  terms  of  the  con- 
tract. In  short,  he  is  entitled  to  its  advantages  of  reduced 
fare  and  is  bound  by  reasonable  regulations  for  its  use.  ^ 

§55.  Duties  of  Carriers  Towards  Passengers. — (a) 
Terminal  Facilities. — It  is  the  duty  of  a  carrier  to  provide 
and  maintain  suitable  depots  and  waiting-rooms  for  the 
convenience  and  protection  of  its  passengers  and  others 
having  business  with  it.  In  respect  to  such  buildings  its 
legal  duty  is  not  so  great  as  in  the  maintenance  of  proper 
facilities  for  travel.  It  is  required  to  exercise  only  ordinary 
care  in  keeping  its  station  structures  in  a  reasonably  safe 
condition.  The  elements  of  risk  and  danger  entering  into 
their  use  do  not  differ  from  those  attending  the  use  of 
bjiildings  for  other  purposes.  ^"  These  duties  may  be  sum- 
marized as  follows :  To  provide  reasonable  platform  facili- 
ties for  persons  to  disembark  and  embark  with  safety;  to 
keep  the  stations  and  platform  at  night,  lighted  in  a  rea- 

•  Cleveland  etc.  R.  v.  Becket,  11  Ind.     "  The  Pennsylvania  Co.  v.  Marion,  104 

App.  647.  Ind.  239. 

•  Watson  V.  Railroad,  supra. 
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sonable  manner;  and  to  keep  the  depot  and  platform  free 
from  dangerous  obstructions.  ^^ 

(b)  Entrance  to  and  Exit  from  Vehicles. — The  case 
just  cited  enumerates  two  other  general  duties  of  a  carrier  of 
passengers,  as  incumbent  upon  it,  namely  to  notify  or  warn 
passengers  of  the  approach  of  the  conveyance  to  a  station  or 
stopping  place  where  passengers  are  to  disembark  and  to 
afford  passengers  reasonable  and  proper  time  and  oppor- 
tunity, under  the  circumstances,  to  embark  and  disembark 
with  safety.  Nearly  all  courts  hold  that  though  personal 
notice  to  each  passenger  may  not  be  necessary,  there  must 
be  some  announcement  of  the  approach  of  the  conveyance 
to  a  station.  ^-  Failure  to  make  such  announcement  may 
not,  however,  of  itself  constitute  negligence  on  the  part  of 
the  carrier  for  which  it  will  be  liable  to  passengers.  ^' 

While  it  is  the  duty  of  passengers  to  ascertain  that  the 
conveyance  they  take  stops  where  they  desire  to  arrive, 
it  is  the  duty  of  the  carrier  to  bring  its  vehicle  to  a  full 
stop  at  all  places  advertised  as  regular  stops,  and  to  allow 
passengers  sufficient  time  to  enter  and  leave  the  conveyance 
in  comfort  and  safety.  A  passenger  who  alights  from  a 
train  at  a  flag  station  has  a  legal  right  to  suppose  that  the 
carrier  will  permit  him  to  do  so  in  safety.  Before  a  train 
or  other  public  conveyance  is  put  in  motion  it  is  the  com- 
pany's duty  to  give  an  intelligible  signal  that  will  warn  all 
passengers  that  it  is  about  to  depart. 

(c)  Equipment  and  Operation  of  Vehicles. — A  car- 
rier is  not  obliged  to  use  the  latest  appliances  in  the  equip- 
ment of  its  vehicles  so  long  as  those  employed  are  suitable 
for  the  purpose.  The  use  of  a  three-step  car  for  instance 
has  been  held  not  to  constitute  negligence  on  the  part  of 
a  railway  company,  although  the  lower  step  of  a  four-step 
car  is  several  inches  nearer  the  ground,  and  accordingly 
more  convenient  perhaps  for  ingress  and  egress."  A  car- 
rier is  not  obliged  to  provide  a  movable  step  to  enable  pas- 
sengers the  more  easily  to  alight  and  embark;  but  in  one 
case  where  the  plaintiff  requested  such  a  step  to  be  brought, 

"  Atchison  etc.   R.    v.    Calhoun,    18  "  Houston  etc.  R.  v.  Goodyear,  28  Tex. 

Okla.  75.  Civ.   App.    206. 

"Southern  R.  v.  Hobbs,  118  Ga.  227;  "Crowe   v.   Michigan   Cent.   R.,    142 

Louisville  etc.  R.  v.  Mask,  64  Miss.  Mich.  692. 

738. 


62         AMERICAN  EXTENSION  UNIVERSITY 

which  request  was  not  fulfilled,  and  he  was  injured  in  at- 
tempting to  enter  a  car  on  a  train,  without  it,  the  company 
was  held  to  be  negligent/^  Unnecessary  lurching  or  jerking 
of  a  train  or  boat  at  such  times  constitutes  negligence  on 
the  part  of  the  carrier;  but  passengers  must  bear  in  mind 
the  necessary  movements  of  the  vehicle  to  be  taken  in  start- 
ing and  stopping.  Where  assistance  is  requisite  for  their 
safety,  it  is  the  duty  of  a  carrier's  servants  to  assist  per- 
sons whose  infirmity  or  age  is  evident  from  their  appear- 
ance ;  but  it  is  not  their  duty  to  assist  passengers  generally. 

(d)  Exercise  of  Due  Care.— While  a  carrier  does  not, 
in  legal  contemplation,  warrant  the  absolute  safety  of  its 
passengers,  yet  it  is  bound  to  the  exercise  of  the  utmost 
diligence  and  care,  and  the  slightest  neglect  against  which 
human  prudence  and  foresight  may  guard,  and  by  which 
hurt  or  loss  is  occasioned,  will  render  it  liable  to  answer 
in  damages;  and  the  law  imposes  upon  a  common  carrier 
the  duty  of  providing  strong  and  sufficient  carriages  and 
cars  for  the  journey,  and  good  and  sufficient  tracks,  cul- 
verts and  bridges  for  said  carriages  or  cars  to  pass  over, 
and  to  provide  conductors  and  other  agents  whose  duty  it 
is  to  use  every  precaution  against  danger.  ^^ 

(e)  Accommodations  for  Passengers. — ^A  railroad 
company  must  furnish  seats  and  cannot,  according  to  some 
authorities  compel  the  payment  of  fare  until  it  has  fur- 
nished them,  but  a  passenger  may  waive  his  right  to  a  seat 
by  accepting  transportation  without  it.  He  cannot,  how- 
ever, ride  free  merely  because  he  cannot  find  a  seat.  When 
the  carrier  thus  offers  the  passenger  less  than  his  ticket 
entitles  him  to  he  must  either  accept  such  partial  perform- 
ance or  treat  the  contract  as  violated  and  leave  the  train.  *^ 
A  carrier  must  protect  passengers  from  injury  and  annoy- 
ance by  its  servants  and  by  other  passengers,  as  well  as 
from  danger  by  reason  of  disease,  and  to  this  end  it  has  the 
right  to  make  reasonable  rules  and  regulations.  This  will 
form  the  subject  of  the  next  chapter. 

"Illinois  etc.  R.  v.  Cheek,  152  Ind.      "St.  Louis  etc.  R.  v.  Leigh,  45  Ark. 

663.  368. 

"Bedford  etc.  R.  v.  Rainbolt,  99  Ind. 
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CHAPTER  XIV. 

RULES  AND  REGULATIONS. 

§56.  In  General. 

57.  Reasonableness. 

58.  Notice  to  Public. 

59.  Expulsion  of  Passengers. 

(a)  Generally. 

(b)  Place  of  Expulsion. 

§56.  In  G-eneral. — Carriers  have  the  right  to  make 
such  regulations  as  are  necessary  for  the  proper  manage- 
ment of  their  vehicles  for  transportation.  These  regula- 
tions for  the  segregation  of  passengers  at  depots  or  on 
trains  according  to  color,  sex,  or  the  amount  of  fare  paid, 
or  the  distance  they  are  to  travel;  for  purchase  of  tickets 
before  entering  trains,  for  restricting  the  admission  of  pas- 
sengers to  trains  or  boat  platforms,  and  to  certain  parts  of 
trains  and  boats,  and  their  entrance  to  or  exit  from  such 
vehicles;  for  excluding  such  persons  as  are  or  who  become 
disorderly  or  otherwise  unfit  to  travel  in  company  with 
other  passengers,  and  to  make  other  regulations  essential 
for  their  own  protection  and  that  of  their  passengers,  are 
proper. 

§57.  Reasonableness. — The  basis  of  any  discrimina- 
tion between  passengers  must  be  some  reason  that  is  just 
and  equable,  if  separate  waiting-rooms  or  coaches  are  pro- 
vided for  colored  persons  which  are  substantially  equal  to 
those  set  apart  for  white  persons  there  is  no  legal  ground 
of  complaint.  It  is  also  reasonable  to  set  apart  a  car  for 
the  exclusive  use  of  ladies,  and  of  gentlemen  accompanied 
by  ladies;  but  the  exclusion  of  a  colored  woman  from  such 
a  car  upon  no  other  ground  than  that  of  her  color  in  juris- 
diction where  a  color  line  is  not  sanctioned  by  law  is  not 
justifiable.  ^  It  is  not  unjust  or  unreasonable  to  provide 
better  coaches  and  other  accommodations  for  passengers 
paying  a  higher  rate  of  fare  than  others,  or  to  require  addi- 
tional pajnnent  for  a  seat  in  a  chair  car. 

A  carrier  has  a  right  to  require  passengers  to  occupy 
places  provided  for  them  in  a  boat  or  train,  and  to  eject 
them  from  those  portions  of  the  conveyance  not  assigned  to 
general  public  use.    A  rule  that  passengers  must  not  stand 

» Chicago  etc.  R.  v.  Williams,  55  111.      'Wright  v.   California   Cent.   R.,   78 
185.  Cal.  360. 
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on  the  platforms  of  cars  is  reasonable;  ^  but  when  on  ac- 
count of  overcrowding,  passengers  occupy  the  platforms 
of  cars,  and  the  train  attendants  know  it  and  collect  fares 
from  them  while  so  riding,  the  company  owes  the  same  duty 
to  them  as  to  other  passengers  within  the  cars.  A  carrier 
may  designate  certain  doors  for  entrance  or  for  exit  from 
its  conveyances,  *  and  passengers  may  be  forbidden  to  take 
birds,  dogs  or  other  animals  into  the  passenger  compart- 
ments. ^  One  court  has  held  that  a  rule  forbidding  a  pas- 
senger to  tear  the  coupons  out  of  his  mileage  book  before 
handing  them  to  the  conductor,  is  reasonable;^  but  other 
decisions  have  suggested  that  such  a  coupon  is  not  "de- 
tached" in  a  legal  sense  if  it  is  presented  together  with  the 
book  from  which  it  is  taken — and  this  seems  the  sounder 
and  most  generally  accepted  rule. 

§58.  Notice  to  Public. — Inasmuch  as  the  rules  and  reg- 
ulations prescribed  by  carriers  are  not  special  contracts 
with  the  passengers,  but  derive  their  validity  from  the  right 
of  a  carrier  to  supervise  its  business,  personal  notice  of  its 
rules  and  regulations  need  not  necessarily  be  given  passen- 
gers. It  is  sufficient  if  notices  covering  its  rules  applicable 
to  passengers  are  posted  in  conspicuous  places  or  published 
in  newspapers  or  bulletins  so  that  passengers  may  advise 
themselves  of  their  contents.  "^ 

§59.  Expulsion  of  Passengers. — (a)  Generally. — ^Upon 
a  passenger's  refusal  to  pay  fare,  or  otherwise  to  comply 
with  the  reasonable  rules  of  a  carrier,  he  may  be  legally 
ejected  from  the  carrier's  vehicle  without  liability  upon  the 
part  of  the  latter  if  only  force  enough  is  used  to  eject  the 
passenger  without  violence.  Upon  tendering  the  required 
fare  or  offering  compliance  with  the  rule  violated,  such  a 
passenger  subject  to  ejection  may  regain  the  right  to  be  car- 
ried; but  such  offer  to  entitle  a  passenger  to  continue  as 
such  must  be  made  before  the  carrier's  servants  have  act- 
ually taken  steps  to  eject  him.^  Accordingly,  if  the  passen- 
ger refuses  compliance  until  steps  are  actually  taken  to 

•Macon  etc.   R.   v.   Johnson,   38   Ga.  •  N.  &  W.  R.  v.  Wysor,  82  Va,  250. 

409.  'Gulf  etc.   R.   v.   Moody,    (Tex.   Cir. 

*Ratteree    v.    Galveston    etc.    R.,    36  App.)  30  S.  W.  574. 

Tex.  Civ.  App.  197.  •  Kansas  City  etc.  R.  v.  Holden,   66 

•  Gregory  v.  Chicago  etc.  R.,  100  Iowa  Ark.  602. 
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eject  him,  such  as  ringing  the  bell  for  a  railway  train 
to  stop  for  that  purpose,  he  cannot  then  by  offering 
to  comply,  become  entitled  to  remain  in  the  train,  although 
of  course  if  the  train  employees  choose  they  may  accept  his 
offer,  and  so  accepting  lose  the  right  to  eject  him  for  the 
past  cause.  Nor  can  a  passenger  after  expulsion,  by  tender- 
ing his  fare  or  promising  compliance  with  a  broken  rule, 
gain  the  right  to  be  carried  on  that  train.  Even  if  the  stop 
has  been  made  at  a  station,  the  passenger  ejected  thereat 
may  not  then  there  obtain  further  transportation  on  the 
terms  held  out  to  other  persons,  because  such  transportation 
would  be  a  continuation  of  that  for  which  he  refused  to 
pay.  In  such  case  he  must  pay  for  the  distance  already 
travelled.® 

(b)  Place  of  Expulsion. — Where  expulsion  from  a  ve- 
hicle is  justifiable,  the  only  requirement  in  common  law  is 
that  the  passenger  shall  not  be  put  in  danger  by  being  ex- 
pelled in  a  place  that  is  dangerous  by  reason  of  its  location 
or  character,  or  by  reason  of  the  condition  of  the  weather. 
There  are  now  statutes  in  many  states  which  limit  or  pre- 
scribe the  place  of  expulsion  of  an  offending  passenger  to 
a  station,  or  to  some  point  near  a  dwelling. 

•Swan    V.    Manchester    etc.    R.,    132  Mass.  116. 
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CHAPTER  XV. 

LIABILITIES   OF    PASSENGER    CARRIERS. 

§60.   Injuries  to  Passengers. 

61.  Protection  of  Passengers. 

62.  Presumption  of  Carrier's  Negligence. 

63.  Contributory  Negligence. 

64.  Baggage. 

§60.  Injuries  to  Passengers. — The  liability  of  carriers 
of  passengers  for  injuries  to  them  while  in  transit  rests  on 
the  carrier's  culpable  negligence  either  as  to  the  quality  or 
condition  of  its  equipment,  or  the  exercise  of  due  care  in 
operating  its  conveyances.  The  degree  of  care  required  of 
the  common  carriers  of  passengers  has  been  stated  as 
amounting,  in  general,  to  the  highest  degree  of  care  and 
diligence  that  human  prudence  and  foresight  in  construct- 
ing and  operating  its  means  of  conveyance  suggest.^  They 
are  therefore  to  be  held  responsible  for  injuries  received  by 
passengers  in  the  course  of  itheir  transportation  which 
might  have  been  avoided  or  guarded  against  by  the  exercise, 
on  the  part  of  the  carrier,  of  ordinary  vigilance,  aided  by 
the  highest  skill.  And  this  caution  and  vigilance  must  nec- 
essarily be  extended  to  all  agencies  or  means  employed  by 
the  carrier  in  the  transportation  of  passengers.  Among 
the  duties  resting  upon  them  is  the  important  one  of  pro- 
viding cars  or  vehicles  adequate — that  is,  sufficiently  se- 
cure, as  to  strength  and  other  requisites — for  the  safe  con- 
veyance of  passengers.  That  duty  the  law  enforces  with 
great  strictness.  For  the  slightest  negligence  or  fault  in 
this  regard,  from  which  injury  results  to  passengers,  the 
carrier  is  liable  in  damages.  ^ 

§61.  Protection  of  Pa,ssengers. — A  carrier's  obligation 
is  to  convey  its  passengers  safely  and  properly,  and  to  treat 
them  respectfully,  and  if  a  carrier  intrusts  the  performance 
of  this  duty  to  his  servants,  the  law  holds  him  responsible 
for  the  manner  in  which  they  execute  the  trust.  Carriers 
must  not  only  protect  passengers  against  the  violence  and 
insults  of  strangers  and  co-passengers,  but  against  like  acts 
by  his  own  servants.  The  law  seems  to  be  now  well  settled 
that  a  carrier  is  obliged  to  protect  his  passengers  from  vio- 
lence and  insult  from  whatever  source  arising.    If  this  duty 

»TaIllon  V.  Mears,  29  Montana  161.  'Pennsylvania  Co.  v.  Roy,  102  U.  S. 

451. 
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is  not  performed  a  carrier  is  necessarily  legally  responsible 
to  an  unoffending  passenger  who  suffers  damage  thereby.  ^ 

§62.  Presumption  of  Carrier's  Negligence. — The 
proof  of  an  injury  which  is  not  wholly  or  in  substantial  part 
the  result  of  the  passenger's  own  act,  creates  a  legal  pre- 
sumption of  negligence  on  the  part  of  the  carrier.  This  pre- 
sumption may,  however,  be  rebutted  by  the  carrier's  show- 
ing that  the  injury  was  due  to  some  such  excepted  causes 
as  were  noted  in  the  preceeding  lessons,  and  for  which  the 
carrier  is  not  legally  responsible.  Another  sufficient  de- 
fense is  that  the  injured  passenger  was  himself  guilty  of 
negligence  which  contributed  to  his  injury. 

§63.  Contributory  Negligence. — If  the  negligence  of 
a  passenger  has  contributed  to  his  injury  to  such  an  extent 
that  it  may  be  regarded  as  the  proximate  cause  thereof,  he 
cannot  hold  the  carrier  responsible  therefor  in  damages. 
The  general  concensus  of  the  authorities  on  this  point 
seems  to  be,  that  if  the  plaintiff — the  party  injured 
— might  by  the  exercise  of  ordinary  care  under  the 
circumstances,  have  avoided  the  consequences  of  the  de- 
fendant's— the  carrier's — negligence,  but  did  not  exercise 
such  care,  the  case  is  one  of  mutual  fault,  and  the  law  will 
neither  cast  all  the  consequences  upon  the  defendant,  nor 
will  it  attempt  any  apportionment  thereof  in  behalf  of  the 
plaintiff.''  This  is  the  general  rule  as  to  contributory  neg- 
ligence, though  a  slight  departure  has  been  indicated  by 
some  courts,  which  hold  that  although  the  plaintiff  be 
somewhat  in  fault,  yet  if  the  defendant  be  grossly  negligent 
and  thereby  occasioned,  or  did  not  prevent,  the  mischief, 
the  action  may  be  maintained.  ^ 

§64.  Baggage. — Usually  in  the  absence  of  any  stipu- 
lation to  the  contrary,  the  purchaser  of  a  ticket  is  entitled 
to  have  a  reasonable  amount  of  personal  effects  carried  as 
baggage  without  additional  cost.®  With  regard  to  such 
property  a  carrier  is  liable  as  a  bailee  for  hire,  the  legal  prin- 
ciples governing  which  are  given  in  the  lessons  on  Bail- 
ments. 

» Goddard  v.   Grand    Trunk    R.,    57      'Augusta  etc.  R.   t.  McElmurry,   24 

Maine  202.  Ga.  75. 

♦  Cooley  on  Torts,  p.   812.  •  Union  Pac.  R.  v.  Rollins,  5  Kan.  167. 
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QUIZZER. 

RELATION  AND  DUTIES. 

l-§39.  What  are  private  carriers  of  passengers — state 
fuUy? 

2-  When  will  a  private  carrier  become  a  public  car- 

rier of  passengers? 

3-  Is  a  railway  construction  company  a  common  car- 

rier of  passengers  ? 

4-  May  such  company  become  a  common  carrier  of 

passengers — if  so,  how? 

5-  Is  a  freight  railway  company  which  occasionally 

carries  persons  on  its  freight  trains,  a  com- 
mon carrier  of  passengers? 

6-  Can  a  railway  freight  company  under  any  cir- 

cumstances be  held  liable  as  a  common  carrier 
of  passengers — if  so,  how  ? 

7- §40.      Define  common  carriers  of  passengers. 

8-§41.  State  fully  the  duties  and  obligations  of  a  com- 
mon carrier  of  passengers. 

9-§42.  What  elements  which  does  not  affect  other  car- 
riers, affects  the  legal  obligations  of  carriers  of 
passengers  ? 

10-  Why  are  common  carriers  of  Live  stock  under  dif- 

ferent obligations  to  shippers  than  common 
carriers  of  passengers  are  to  passengers? 

11-  Is  a  carrier  of  passengers  an  insurer  of  the  safety 

of  its  patrons? 

12-  What  degree  of  care  and  diligence  for  the  safety 

of  passengers  must  a  common  carrier  exercise  ? 


WHAT   CONSTITUTES  ONE  A  PASSENGER. 

l-§43.      Define  a  Passenger. 

2-  Is  the  purchase  of  a  ticket,  or  the  entering  of  a 

public  vehicle,  necessary  to  constitute  one  a 
passenger? 

3-  May  the  entering  into  the  office  or  waiting  room 

of  a  common  carrier  constitute  one  a  passenger 
if  so,  how? 

4-  Of  what  is  the  presence  of  a  person  in  the  waiting 

room  of  a  carrier,  prima  facie  notice  ? 

5-  When  does  the  responsibility  of  a  carrier  of  pas- 

sengers begin? 
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6-  Are  the  visitors  and  friends  of  departing  or  arriv- 

ing passengers  upon  the  premises  or  vehicles  of 
a  common  carrier  entitled  to  the  rights  of  pas- 
sengers? 

7-  Are  inquirers,  news-boys,  vendors  of  merchan- 

dise and  the  like,  upon  the  premises  or  vehicles 
of  carriers,  entitled  to  the  rights  of  passengers'? 

8-  What  is  the  real  test  of  the  relation  of  passenger 

and  carrier,  and  how  must  it  be  expressed'? 

9-  Does  one  become  a  passenger  by  purchasing  a 

ticket  for  future  use? 
10-§44.      Is  one  who  has  a  ticket,  and  intends  to  use  it  for 
transportation,  a  passenger? 

11-  What  is  equivalent   to  the   actual  payment  of 

fare? 

12-  What  is  the  effect  on  the  rights  of  one  travelling 

by  a  common  carrier,  of  his  refusal  to  pay  fare  ? 

13-  Is  one  who  intentionally  evades  payment  of  fare, 

a  passenger? 
14-§45.      Is  one  who  is  on  the  platform  of  the  carrier's  sta- 
tion waiting  for  transportation,  a  passenger? 

15-  When  is  one  who  enters  the  carrier's  vehicle  with 

the  consent  or  invitation  of  the  carrier's  em- 
ploye a  passenger? 

16-  When  is  one  who   enters   a   public   conveyance 

without  the  knowledge  of  any  employe  of  the 
carrier  not  a  passenger? 

17-  When  is  one,  not  an  employe  of  the  carrier,  and 

who  rides  on  the  locomotive  of  a  railway  train, 
a  passenger? 

18-§46.  What  presumption  attaches  to  a  ticket  contain- 
ing no  reference  to  stopovers  or  transfers? 

19-  Is  one  who  transfers  from  one  street  car  to  an- 

other a  passenger? 

20-§47.  What  is  essential  in  order  to  constitute  one  a  pas- 
senger? 

21-  Must  the  intention  and  acceptance  of  passenger 

and  carrier  be  expressed? 

22-  Who  are  trespassers  or  licensees,  of  common  car- 

riers? 

23-§48.      Are  persons  riding  on  passes  passengers? 

24-  Is  one  using  another's  pass,  which  is  not  trans- 

ferable, a  passenger? 
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25-  Is  a  carrier  under  the  same  duty  to  safely  convey 

a  gratuitous  passenger  as  a  passenger  for  hire  ? 

26-  State  fully  the  law  in  general  concerning  the  duty 

of  carriers  of  passengers  as  to  care  and  dili- 
gence. 

27-§49.      Are  mail  and  express  agents  passengers'? 

28- §50.  Is  the  employe  of  a  carrier  travelling  in  pursu- 
ance of  his  employment  legally  a  passenger? 

29-  What  risks  do  such  persons  assume  and  to  what 

are  they  subject? 

30-  What  can  you  say  as  to  whether  the  employes  of 

a  carrier,  who  is  riding  to  and  from  his  work 
on  a  pass  granted  by  the  carrier,  is  a  passen- 
ger. 

31-  Upon  what  point  in  reference  to  this  matter  are 

the  authorities  agreed? 

32-  When  is  the  employe  of  a  carrier  who  is  riding 

for  his  own  pleasure  or  convenience  a  passen- 
ger? 

33-  May  one  who  is  legally  a  passenger  lose  his  rights 

as  such  while  en  route   and   acquire   only  the 
rights  of  an  employe  of  the  carrier? 

TICKETS  AND  TRANSPORTATION. 

1-§51.  Define  fully  the  character  of  a  ticket  of  trans- 
portation? 

2-  Of  what  is  such  a  ticket  merely  evidence? 

3-  What  can  you  say  of  tickets  upon  which  certain 

conditions  of  the  contract  are  printed? 

4-  When,  and  when  not,  may  tickets  be  transferred 

to  others? 
5-§52.      Of  what  is  a  ticket  evidence  to  the  conductor  of 
the  carrier? 

6-  What  is  the  rule  as  to  passengers  holding  invalid 

tickets? 

7-  State  the  reasons  which  were  given  for  this  rule 

in  the  case  of  Poulin  v.  Canadian  Pac.  Ry.  Co. 
52  Fed.  Rep.  197. 

8-§53.  State  some  of  the  clauses  usually  contained  in 
what  are  known  as  coupon  tickets. 

9-  What  is  sufficient  to   comply   with   stipulations 

on  tickets  requiring  the  beginning  of  the  trans- 
portation on  a  named  date  ? 


DEPARTMENT  OF  LAW  71 

10-  What  is  sufficient  to  comply  with  stipulations  on 

such  ticket  requiring  completion  of  journey  by 
a  stated  date  ? 

11-  What  is  the  rule  where,  by  mistake,  the  conduc- 

tor on  a  going  trip  takes  up  the  return  coupon? 

12-  What  is  the  rule  where  one  boards  an  excursion 

train  and  fails,  without  fault  of  the  carrier,  to 
obtain  an  excursion  ticket? 

13-§54.      How  many  tickets  be  limited? 

14-  Upon  what  theory  are  unusual  terms  in  excur- 

sion tickets  upheld?     State  all  four  elements. 

15-§55.  What  is  the  obligation  of  a  carrier  as  to  provid- 
(a)  ing  proper  depots  and  waiting  rooms. 

16-  In  respect  to  such  buildings  is  its  duty  the  same 

as  in  the  maintenance  of  proper  travelling  fa- 
cilities? 

17-  What  care  are  carriers  required  to  use  in  keeping 

their  station  structures  in  safe  condition? 

18-  Do  the  elements  of  risk  and  danger  entering  into 

their  use,  differ  from  those  attending  the  use 
of  buildings  for  other  purposes  ? 

19-  Summarize  the  duties  of  carriers  with  reference 

to  maintaining  proper  depot  and  platform  fa- 
cilities. 
20- (b)       What  general  duties  other  than  those  just  treated 
are  imposed  upon  carriers  of  passengers? 

21-  What  notice  must  carriers  give  to  passengers  of 

the  aproaching  of  stations? 

22-  Will  failure  to  make  announcement  of  approach- 

ing stations  constitutes  negligence  on  carrier's 
part? 

23-  What  is  the  duty  of  carriers  with  reference  to 

stopping  their  vehicles  at  advertised  regular 
stops? 

24-  What  legal  rights  have  passengers  alighting  at 

flag  stations? 

25  What  is  the  duty  of  carriers  towards  passengers 

before  putting  their  conveyance  in  motion? 

26- (c)  Are  carriers  required  to  use  the  latest  appliances 
in  equipping  their  vehicles? 

27-  Does  the  unnecessary  lurching  or  jerking  of  a 

train  or  boat  when  stops  are  being  made  consti- 
tute negligence? 
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28-  What  obligations  must   passengers    observe    at 

such  times  ? 

29-  Have  carriers  and  their  servants  any  duty  to- 

wards infirm  or  aged  passengers — if  so,  what? 
30- (d)       Do  common  carriers  warrant  absolute  safety  to 
passengers? 

31-  What  obligation  is  placed  upon  carriers  towards 

passengers,  and  for  what  neglect  in  such  par- 
ticulars will  they  be  legally  liable? 

32-  Under  what  obligations  are  carriers  as  to  quality 

of  vehicles  provided  for  passengers? 

33-  What  other  obligations  rests  upon  carriers  to- 

wards passengers  for  securing  safety  in  travel? 
34- (e)       Are  railway  companies  obliged  always  to  furnish 
seats    for   passengers — state    any    exceptions 
thereto  and  reason  therefor? 

35-  Can  a  passenger  ride  free  merely  because  a  car- 

rier does  not  provide  a  seat  for  him? 

36-  What  is  the  duty  of  carriers  as  to  the  protection 

of  passengers  against  its  servants  and  other 
passengers  ? 


RULES  AND  REGULATIONS. 

l-§56.  What  rights  have  carriers  as  to  the  making  of 
regulations  for  the  management  of  their  ve- 
hicles ? 

2-  Name  certain  regulations  affecting  passengers 

which  have  been  upheld  by  the  courts. 

3-§57.  What  is  the  legal  basis  of  any  discrimination  be- 
tween passengers? 

4-  Name  certain  rules  or  regulations  of  carriers  that 

have  been  deemed  reasonable  ? 

5-  May  carriers  of  passengers  charge  higher  rates 

of  fare  for  special  accommodations.? 

6-  May  carriers  restrict  passengers  to  certain  desig- 

nated places  on  boats  or  trains  ? 

7-  What  is  the  rule  with  reference  to  passengers 

standing  upon  platforms  of  cars;  and  what  is 
the  effect  on  such  rule  where  the  carrier  collects 
fares  of  persons  so  standing? 
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8-  What  is  the  legal  rule  concerning  the  regulations 

of  carriers  forbidding  passengers  to  tear  cou- 
pons from   mileage  and  similar    books — state 
fully? 
9-§58.      Must  personal  notice  to  passengers  be  given  of 
the  rules  and  regulations  of  carriers? 
10-  What  notice  has  been  deemed  sufficient  by  car- 

riers, of  their  rules  and  regulations  ? 
ll-§59.      What  rights  have  carriers    against    passengers 
(a)  who  refuse  to  pay  fare  or  observe  their  regu- 

lations ? 

12-  May  a  passenger  who  has   violated   a   carrier's 

rules  regain  the  rights  of  a  passenger  by  offer- 
ing compliance  therewith? 

13-  Can  a  passenger,  after  expulsion  from  a  vehicle, 

gain  the  legal  right  to  be  carried  thereon,  by 
promising  compliance  with  broken  rules? 

14- (b)  WTiat  is  the  common  law  rule  governing  the 
ejectment  of  passengers? 

15-  What  statutory  provisions  are  now  general  con- 

cerning expulsion  of  passengers  ? 


^  LIABILIIES     OF    PASSENGER    CARRIERS. 

l-§60.  Upon  what  does  the  liability  of  rights  of  passen- 
gers for  injuries  while  in  transit  rest? 

2-  What  degree  of  care  is  required  of  passenger 

carriers  towards  passengers? 

3-  Are  carriers  responsible  for  injuries  received  by 

passengers  which  might  have  been  obviated  by 
ordinary  vigilance? 

4-  State  several  duties  resting  upon  carriers  of  pas- 

sengers under  this  rule? 

5-  What  degree  of  negligence  or  fault  by  a  carrier, 

resulting  in  injury  to  passengers,  will  render 
the  former  liable  ? 

6- §61.  State  fully  the  carrier's  obligation  as  to  the  con- 
veyance of  its  passengers. 

7-§62.  What  presumption  is  raised  by  proof  of  the  in- 
jury of  a  passenger? 

8-  How  may  this  presumption  be  rebutted  by  the 

carrier? 
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9-  If  the  injured  person  was  himself  guilty  of  neg- 

ligence which  contributed  to  his  injury,  is  this 
a  defense  for  the  carrier? 

10-§63.      State  the  rule  as  to  contributory  negligence. 

11-  What  departure  from  this  rule  has  been  indicated 

by  some  courts — state  fully? 

12- §64.  What  rights  as  to  baggage  is  the  holder  of  a  ticket 
entitled? 

13-  What  is  the  nature  of  the  liability  of  a  carrier 

with  reference  to  baggage? 
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LESSONS  34  to  37. 

TITLE  XL— PRIVATE  CORPORATIONS. 
By  C.  H.  Sayles,  LL.  B. 

LESSON  34.— 

CHAPTER  L 

NATURE  AND  CREATION  OF  CORPORATIONS. 

§1.   Definitions. 

2.  Rule  of  Entity  Disregarded. 

3.  Creation   of   Corporations   at   Common  Law — In  the  United  States. 

4.  Unincorporated  Joint-Stock  Companies. 

5.  Classification   of  Corporations. 

6    Practical  Steps  in  Incorporation. 

§1.  Definitions. — A  corporation  is  an  artificial  being, 
invisible,  intangible,  and  created  and  existing  only  in  con- 
templation of  law.^  It  is  a  body  politic  or  corporate,  formed 
and  authorized  by  law  to  act  as  a  single  person,  and  en- 
dowed by  law  with  the  capacity  of  succession;  a  society 
having  the  capacity  of  transacting  business  as  an  individ- 
ual. It  is  also  defined  as  a  collection  of  individuals  united 
by  authority  of  law  into  one  body  under  a  special  name,  with 
the  capacity  of  continuous  succession,  and  of  acting  in  many 
respects  as  an  individual.  The  word ' '  corporation  "  is  a  col- 
lective name  for  the  incorporators  or  members  who  com- 
pose an  incorporated  association;  and  it  is  said  that  a  cor- 
poration is  itself  a  person,  or  being,  or  creature,  created  by 
law.^  In  the  eye  of  the  law  a  corporation  is  a  legal  entity, 
being  for  many  purposes,  separate  and  distinct  from  the 
members  who  compose  it.  Thus,  it  is  the  corporation,  and 
not  the  individual  members  thereof  which  owns  and  con- 
veys corporate  property,  and  is  made  party  plaintiff  or  de- 

*  Chief  Justice  Marshall,  in  the  Dart-  several   hundred  years  before  the 

mouth  College  Case,  4  Wheat  518.  Christian  era.     See  2  Kent  Comm. 

*  Bodies  politic  and  corporate  existed  268. 
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fendant  in  actions  at  law.  On  the  other  hand,  contracts 
made  by  the  members  of  a  corporation  as  individuals,  even 
on  behalf  of  the  corporation,  and  either  before  or  after  its 
incorporation,  do  not  bind  the  corporation.^  This  is  true 
even  if  all  the  stock  of  the  corporation  is  owned  by  one  per- 
son and  he  has  individually  made  such  contracts,  for  he  still 
stands  in  the  relation  of  stockholder,  and  if  the  corporation 
is  to  be  bound,  it — and  no  mere  member  of  it  as  an  individ- 
ual— must  enter  into  the  obligation.*  On  the  same  princi- 
ple, the  shares  in  a  corporation  are  personal  property,  even 
though  the  sole  purpose  of  the  organization  of  the  corpora- 
tion was  to  deal  in  real  property.  It  also  follows  that  a  cor- 
poration, as  a  separate  entity,  may  sue  its  members,  and  be 
sued  by  them.'' 

§2.  Rule  of  Entity  Disregarded. — ^Whenever  it  is  nec- 
cessary  the  law  will  nevertheless  look  behind  the  fact  that  a 
corporation  is  a  legal  entity,  and  review  the  acts  of  the  indi- 
viduals comprising  it.  For  instance,  in  the  case  of  State  v. 
Standard  Oil  Co.,  ®  the  defendant,  contrary  to  the  provisions 
of  the  state  statutes  entered  into  an  unlawful  agreement  of 
consolidation  with  other  corporations  engaged  in  the  same 
business.  There  had  been  no  formal  action  of  consolidation 
by  the  directors  of  the  corporation,  nor  by  its  stockholders 
at  a  stockholders  meeting;  but  all  the  stockholders,  indi- 
vidually, had  transferred  their  stock  to  the  parties  repre- 
senting the  combination,  thus  seeking  to  conceal  their  real 
purpose  and  object,  which  was  to  form  the  forbidden  con- 
solidation.   The  decision  of  the  court  dissolving  the  con- 


•  Davis  T.  Creamery  Co.,  48  Neb.  471; 

Moore,  etc..  Hardware  Co.  v.  Tow- 
ers Hardware  Co.,  87  Ala.  206. 
•Russell   V.   Temple,   3     Dana,    Abr. 
(Mass.)    108. 

•  Culbertson  v.  Navigation  Co.,  Fed. 

Cas.  No.  3464. 

•  49  Ohio  St.  137.    In  this  case  it  was 

said:  "Applying  then  the  principle 
that  a  corporation  is  simply  an  as- 
sociation of  natural  persons,  united 
in  one  body  under  a  special  denom- 
ination and  vested  by  the  policy 
of  the  law  with  the  capacity  of 
acting  in  several  respects  as  an  in- 
dividual; and  disregarding  the 
mere  fiction  of  a  separate  legal  en- 
tity, since  to  regard  it  in  an  inquiry 


like  the  one  before  us  would  be- 
subversive  of  the  purpose  for  which 
it  was  invented,  is  there,  upon  an 
analysis  of  the  agreement,  room 
for  doubt  that  the  act  of  all  the 
stockholders,  officers  and  directors 
of  the  company  in  signing  it,  should 
be  imputed  to  them  as  an  act 
done  in  their  capacity  as  a  corpor- 
ation? We  think  not,  since  there- 
by all  the  property  and  business 
of  the  company  is,  and  was  in- 
tended to  be,  virtually  transferred 
to  the  Standard  Oil  Trust,  and  is 
controlled,  through  Its  trustees,  as 
effectually  as  if  a  formal  transfer 
had  been  made  by  the  directors  of 
the  company." 
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solidation,  was  placed  upon  the  basis  that  such  action  of  the 
stockholders,  participated  in  by  them  all  and  under  an 
agreement  the  effect  of  which  was  to  violate  the  law,  was 
to  be  regarded  as  the  action  of  the  corporation  itself.  Upon 
the  question  whether  the  illegal  combination  then  consum- 
mated was  the  act  of  the  stockholders  individually  or  of  the 
corporation  as  a  legal  entity,  the  court  ruled  that  the  mis- 
conduct of  the  stockholders  and  officers  was  the  misconduct 
of  the  corporation,  and  that  the  fiction  must  be  ignored,  and 
the  fact  of  the  illegal  combination  must  be  recognized. 

A  like  question  arose  in  a  late  New  York  case,  and  a 
like  decision  was  rendered.'^  Courts  of  equity,  in  numerous 
instances,  look  behind  the  corporation,  and  recognize  the 
rights  of  the  corporation  as  being  in  reality  only  the  rights 
of  the  individuals  composing  it.  On  the  other  hand,  if 
stockholders  have  no  individual  rights  or  equities  in  regard 
to  particular  matters,  they  cannot  obtain  relief  through 
the  corporation,  and  in  its  name.  * 

§3.  Creation  of  Corporations  at  Common  Law — ^In  the 
United  States. — By  the  common  law  of  England,  corpora- 
tions could  be  formed  only  by  special  charter  granted  by  the 
crown,  or  by  special  act  of  the  legislature,  which,  strictly 
speaking,  is  not  a  corporation  under  the  common  law.  This 
common  law  rule  became  a  part  of  the  early  jurisprudence 
of  the  United  States,  the  charter-granting  power  usually 
being  delegated  to  the  lord  proprietary  or  viceroy.  At  that 
time  very  few  business  associations  were  granted  the  privi- 
leges of  incorporation.  Thus,  the  old  corporation  laws  are 
of  an  antiquated  nature  and  totally  inapplicable  to  modem 
incorporated  and  joint-stock  associations. 

Under  the  present  general  incorporation  laws  of  near- 
ly all  of  the  United  States  the  right  to  incorporate  for  any 
lawful  object  is  not  dependent  upon  any  special  authority, 
but  is  free  to  everybody  by  observing  certain  statutory 
formalities.  It  does  not  exist,  however,  by  mere  agree- 
ment between  the  parties  thereto,  as  in  the  case  of  partner- 
ship, but  has  such  powers  as  are  expressly  or  impliedly 
coiSerred  upon  it  by  the  charter  or  act  of  incorporation.    In 

^  People  V,  North  River  Sugar-Refin-^ij      Farmers'  Loan  and  Trust  Co.,  13 

ing  Co.,  121  N.  Y.  582.  ^     Colo.  587. 

*  Arkansas   River   Land,   etc.    Co.   v.  ' 
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general,  it  may  be  said  that  the  liberal  incorporation  laws 
that  are  in  force  in  most  states  authorize  incorporation  for 
any  lawful  purpose  by  the  mere  execution  and  registration 
according  to  law  of  a  document  setting  forth  the  objects  of 
the  company  and  certain  other  particulars  prescribed  by 
statute  as  to  its  proposed  organization  and  business.  The 
general  incorporation  laws  of  the  greater  number  of  the 
states  are  very  liberal. 

§4.  Unincorporated  Joint- Stock  Companies — A  joint- 
stock  company  is  an  unincorporated  association  of  individ- 
uals for  business  purposes,  resembling  an  ordinary  partner- 
ship in  many  respects,  but  which,  unlike  an  ordinary  part- 
nership, has  a  common  fund  or  capital  stock  divided  into 
shares,  which  are  apportioned  among  the  members  in  pro- 
portion to  their  respective  interests,  and  which  are  assign- 
able by  the  owner  without  the  express  consent  of  the  other 
members. 

The  points  of  resemblance  between  corporations  and 
joint-stock  companies  are:  (1)  That  they  both  enjoy  what 
is  called  perpetual  succession  so  that  a  transfer  of  his  stock 
by  any  member  does  not  work  a  dissolution;  (2)  That  they 
act  through  a  board  of  trustees,  directors  or  governors. 
Their  chief  points  of  difference  are:  (1)  That  a  corporation 
brings  and  defends  actions  in  its  corporate  name,  while 
a  joint-stock  company  sues  and  defends  by  the  name  of  a 
designated  officer  empowered  thereto;  (2)  The  members  of 
a  corporation  are  not  liable  for  the  debts  of  the  company 
except  under  special  circumstances  and  when  made  so  by 
statute,  while  the  members  of  a  joint-stock  company  are  in- 
dividually as  well  as  jointly  liable  for  the  debts  of  the  as- 
sociation. ® 

Both  in  England  and  in  several  states  in  this  country 
statutes  have  been  enacted  conferring  upon  joint-stock 
companies  many  faculties  possessed  by  corporations,  for 
which  reason  the  resemblance  between  the  two  is  sometimes 
very  close. 

§5.  Classification  of  Corporations. — The  two  import- 
ant divisions  into  which  corporations  may  be  classified,  are 
(1)  Private  and  (2)  Public.     The  more  general  classifica- 

•  Woodsworth  Joint  Stock  Go's.  66. 
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tions  are  as  follows:  (1)  As  to  their  membership, — (a) 
sole,  which  are  composed  of  one  member  only;  and  (b)  ag- 
gregate, which  are  composed  of  more  than  one  member; 
(2)  As  to  their  object, — (a)  ecclesiastical,  which  are  re- 
ligious corporations  and  exist  only  in  England;  (b)  elee- 
mosynary, which  are  charitable  corporations;  and  (c)  civil, 
which  class  includes  all  corporations  other  than  those  al- 
ready defined. 

Civil  corporations  comprise  the  great  branches  of  pri- 
vate and  public  corporations  and  are  the  subject  of  much 
law,  statutory  and  non-statutory.  Private  corporations 
are  all  corporations  that  are  not  municipal,  or  public.  Pub- 
lic— or  municipal — corporations  are  such  as  are  created  for 
public  purposes  of  government  and  the  management  of  cer- 
tain public  affairs,  and  constitute  a  separate  study  to  be 
taken  up  later.  Closely  akin  to  public,  or  municipal  cor- 
porations, are  public-service  corporations,  which  are  assum- 
ing a  constantly  increasing  importance  in  the  business 
world,  and  will  be  discussed  under  their  own  heading  here- 
after. 

Quasi  corporations  are  bodies  having  some  but  not  all 
of  the  powers  of  a  corporation.  Such  are  towns,  counties, 
school  districts,  etc.,  which  strictly  are  not  corporations  but 
have  some  of  the  powers  of  a  corporation,  as  the  power  to 
sue  and  be  sued  as  a  political  entity.  The  difference  be- 
tween purely  municipal  corporations  and  quasi-corporations 
is  often  inappreciable.  Thus  a  city  is  sometimes  denomin- 
ated a  quasi  corporation,  although  more  commonly  called  a 
municipal  corporation. 

§6.  Practical  Steps  in  Incorporation. — The  organiza- 
tion of  a  corporation  must  be  made  in  strict  conformity  to 
the  statutes  of  the  state  wherein  it  is  organized.  Depart- 
ure therefrom  may  be  fatal  and  will  surely  be  so  if  such 
departure  is  on  any  material  point.  The  controlling  stat- 
utes must  therefore  be  consulted  and  followed  always.  The 
following  partial  outline  of  certain  practical  features  of  in- 
corporations will  be  generally  helpful.  Any  person  who  or- 
ganizes and  launches  an  incorporated  company  is  called  a 
promoter.  The  promoters  of  a  prospective  corporation 
collect  the  assets  which  are  to  be  acquired  by  the  corpora- 
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tion,  and,  by  subscription  to  stock  or  otherwise,  procure  the 
stockholders  or  members,  from  whom  a  board  of  managers 
or  directors  are  chosen  to  act  as  incorporating  ofi&cers  and 
to  hold  office  for  a  definite  term. 

Corporations  already  formed  frequently  take  part  in 
the  promotion  of  other  corporations  but  they  are  governed 
by  the  same  rules  of  law  as  apply  to  individuals.  Out  of 
the  fimds  provided  in  the  promotion  agreement,  the  neces- 
sary expenses  of  incorporating  are  paid,  and,  upon  the 
issuance  of  incorporating  papers,  usually  called  '^articles  ot 
incorporation,"^*^  the  company  acquires  a  corporate  ex- 
istence. 

When  the  corporation  is  formed  under  a  general  law, 
the  incorporation  paper  must  state  the  corporate  name, 
which  is  chosen  by  the  promoters.  ^^  Restrictions  as  to 
choice  of  corporate  names  are  often  contained  in  general  in- 
corporation laws. 


CHAPTER  n. 

OORPORATE    EXISTENCE    AND    FRANCHISE. 

§7.  Corporation  as  a  "Person"  or  "Citizen." 

8.  Nature  of  Incorporation  Paper. 

9.  Necessity  of  Compliance  with  the  Law. 

10.  Purpose  of  Incorporation. 

11.  Corporations  De  Jure  and  De  Facto. 

12.  Estoppel  to  Deny  Corporate  Existence. 

13.  Corporate  Franchise. 

14.  Nature  of  Franchise. 

15.  Forfeiture  of  Franchise. 

§7.  Corporation  as  a  ^'Person"  or  "Citizen.** — A  cor- 
poration, though  a  collection  of  individuals,  is  by  reason  of 
its  separate  and  distinct  entity,  within  the  scope  of  statute 
or  constitutional  provisions  concerning  "persons,**  "citi- 
zens,** "inhabitants,**  etc.  This  rule  is  one  based  upon  the 
purpose  and  reason  of  the  law,  and  if  the  law  be  construed 
as  referring  only  to  natural  persons,  then  corporations  are 
not  within  its  reason  and  design.  Thus,  it  has  been  held 
that  a  corporation  is  not  a  "citizen**  within  the  meaning  of 
the  provision  of  the  federal  constitution  that,  "the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  im- 

*•  The  better  reasoning  Is  in  favor  of  atlons  Vol.  I,  Sec.  31. 

the  term,  "incorporating  papers;"      "Piper  v.     Rhodes,     30     Ind.     309; 
see  Machen  Modern  Law  of  Corpor-  Rhodes  v.  Piper,  40  Ind.  369. 
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mnnities  of  citizens  in  the  several  states."^  But,  on  the 
other  hand,  it  has  been  held  that  a  corporation  is  a  person 
within  the  constitutional  provision  that,  *'no  state  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  its  law."  ^ 

§8.  Nature  of  Incorporation  Papers. — ^Incorporation 
papers  constitute,  first,  a  contract  between  the  corporators 
and  the  state.  This  aspect  of  corporation  papers  is  more 
properly  treated  under  the  subject  of  constitutional  law; 
the  statutes  of  the  state  being  construed  by  its  constitution. 
It  may  however  be  here  stated  that  as  a  general  rule,  the 
contract  thus  expressed,  as  between  the  state  and  the  cor- 
poration, is  to  be  most  strongly  construed  in  favor  of  the 
state.  *  Secondly,  incorporation  papers  constitute  a  con- 
tract between  the  incorporators  themselves,  and,  also,  be- 
tween the  incorporators  and  persons  who  may  subsequently 
become  stockholders."* 

Thus  whether  a  corporation  is  created  by  general  or 
special  laws  it  is  evident  that  the  principles  of  law  govern- 
ing offer  and  acceptance,  as  in  every  contract,  may  be  ap- 
plied to  the  formation  of  a  private  corporation.  When  a 
charter  is  offered  by  special  act  of  the  legislature,  it  must 
be  accepted,  to  have  any  legal  effect.  In  the  case  of  incor- 
poration under  general  laws, —  when  the  papers  are  offered 
by  the  incorporators  for  the  purpose  of  filing  with  the  Secre- 
tary of  State  or  other  state  agent  , — there  must  be  an  ac- 
ceptance by  the  state  through  its  proper  officers,  by  the  com- 
pletion of  the  necessary  requirements,  before  the  corpora- 
tion can  be  said  to  legally  exist. 

§9.  Necessity  of  Complying  With  the  Law. — ^As  al- 
ready noted,  a  corporation  can  have  no  legal  existence  un- 
less there  has  been  a  substantial  compliance  with  the  con- 
ditions precedent  to  incorporation  which  are  imposed  by 
the  law.  Upon  this  principle  is  based  the  fact  that  the  ac- 
ceptance of  a  charter  or  articles  of  incorporation,  and  of  or- 
ganization thereunder, — or  under  a  general  law — ^must,  to 

»Paul   V.   Virginia,    8   Wall    (U.   S.)  431. 

168;    Blake   v.   McClung   172;    U.  » Oregon  Ry.  Co.  v.  Oregonlan  Ry  Co., 

S.  239.  130  U.  S.  1. 

•Smyth  V.  Ames,  169  U.  S.  466;  Ham-  *  Loewenthal   v.    Rubber   Reclaiming 

mend  B.  &  P.  Co.  v.  Best,  91  Me,  Co.,  52  N.  J.  Eq.  440. 


8  AMERICAN  EXTENSION  UNIVERSITY 

be  effective,  take  place  within  the  state  under  the  laws  of 
which  the  corporation  is  sought  to  be  created.  ^ 

The  legal  existence  of  a  corporation  is  not  affected  by 
non-compliance  with  statutory  provisions  that  are  merely 
directory;  but  only  by  non-compliance  with  those  that  are 
mandatory.  ^  Nor  is  a  non-compliance  with  conditions  rel- 
ative to  corporate  acts  taking  place  after  its  creation,  ma- 
terial in  considering  the  question  of  the  legal  existence  of 
a  corporation.  ^  Failure  to  observe  essential  conditions 
will  be  merely  a  cause  for  forfeiture,  and  can  be  taken 
advantage  of  by  the  state  only  in  a  direct  proceeding  for 
that  purpose. 

§10.  Purpose  of  Incorporation. — Since  there  can  be 
no  valid  incorporation  without  legislative  authority,  it  fol- 
lows that  the  object  of  a  proposed  corporation  must  be  such 
as  the  state  authorizes.  It  is  not  so  much  a  question  as  to 
the  constitutionality  of  the  authorization  as  to  whether 
the  legislature,  by  general  or  special  law,  actually  con-  ^ 
sented  to  the  corporate  formation.  ^ 

The  intent  of  every  general  incorporation  law  being 
that  the  objects  of  the  proposed  company  shall  be  specified 
in  its  incorporation  so  that  the  state,  and  all  others  legally 
interested,  may  have  due  knowledge  of  its  purposes,  a  gen- 
eral statement  that  its  objects  shall  be  ''the  prosecution 
of  any  business  that  the  company  may  see  fit,"  or  words  of 
similar  effect,  would  clearly  fail  to  satisfy  the  statute.  ** 

The  formation  of  a  corporation  is  not  permitted  where 
the  real  purpose  of  the  corporation  is  to  cloak  an  illegal 

'Smith   V.    Mining   Co.,    64    Md.    85;  articles  must  fix  tlie  amount  of  the 

Miller   v.   Ewer,   27   Me.    509;    At-  capital  stock  and  set  forth  distinct- 

torney    General    v.    Hanchett,    42  ly  the  purpose  and  place  of  busi- 

Mich.  436.  ness  of  the  corporation.     In  other 

•In  Utley  v.  Union  Tool  Co.,  11  Gray  words,  it  defined  mandatory  provi- 

(Mass)    139,   the   alleged   corpora-  sions  so  far  as  concerned  these  par- 

tion  had  undertaken  to  assume  cor-  ticular  requirements, 

porate  powers  under  a  statute  au-  'Stokes  v.  Findlay,  4  McCrary  205; 

thorizing  three  or     more     persons  Hammond  v.   Straus,   53   Md.   1. 

who  had    entered    into    an    agree-  *  State  v.   International   Inv.   Co.,    88 

ment   in   writing   for   the   transac-  Wis.    512;     Indiana    Bond    Co.    v. 

tion  of  certain  kinds  of  business,  to  Ogle,  22  Ind.  App.  593. 

organize  a  corporation  in  the  man-  "State   v.    Central   Ohio,   etc.,   Ass'n, 

net    prescribed    by    statute.      The  2  Ohio  St.  399.     As  to  the  purpose 

court  held  that  written  articles  of  for    which    corporations    may    be 

agreement  were   essential   to   con-  formed,  see  10  Cyc.  160. 
stitute  a  corporation  and  that  these 
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object  or  an  unlawful  business.  ^"  In  cases  where  such  pur- 
pose is  disclosed  after  the  corporation  is  duly  organized, 
the  proceeding  of  quo  warranto  will  lie  to  oust  the  cor- 
poration from  the  further  exercise  of  its  franchise. 

§11.  Corporations  De  Jure  and  De  Facto. — The  suffi- 
ciency of  the  proof  of  corporate  existence  will  depend  to  a 
great  extent  upon  the  nature  of  the  proceeding  in  which 
the  question  is  raised,  and  the  circumstances  of  each  par- 
ticular case.  In  quo  warranto  proceedings  by  the  state, 
to  test  the  right  of  an  alleged  corporation  to  exercise  cor- 
porate powers,  corporate  existence  de  jure  must  be  shown. 
To  show  this,  it  must  appear,  (1)  That  there  is  a  valid  law 
authorizing  the  creation  of  such  a  corporation;  (2)  That  the 
organization  thereunder  was  valid  and  constitutional;  and 
(3)  That  there  was  a  substantial  compliance  with  all  the  re- 
quirements of  the  statute  constituting  conditions  preced- 
ent. 

On  the  other  hand,  if  the  question  of  corporate  exist- 
ence is  raised,  collaterally,  as  in  a  proceeding  for  the  pur- 
pose of  determining  other  questions, — such  as  for  larceny, 
forgery,  or  any  crime  against  an  alleged  corporation,  or  in 
civil  proceedings  other  than  by  the  state  to  test  the  legality 
of  a  corporation's  existence, — it  is  sufficient  if  a  de  facto 
existence  be  shown.  ^^  A  further  consideration  of  de  facto 
corporations  will  be  had  later. 

§12.  Estoppel  to  Deny  Corporate  Existence. — There 
are  many  cases  in  which  a  party  may,  by  his  conduct, — as 
by  dealing  with  or  holding  out  an  organization  as  a  corpora- 
tion,— be  estopped  to  deny  its  existence  as  a  corporate 
body.  In  the  case  of  United  States  Vinegar  Co.,  v.  Sch- 
legel,  ^^  the  defendant  entered  into  a  subscription  contract 
with  the  plaintiff  as  a  corporation.  In  an  action  by  the 
corporation  on  the  subscription  contract,  the  defendant 
raised  the  question  of  the  legality  of  the  plaintiff's  incor- 
poration, and,  although  there  was  no  proof  establishing  the 
plaintiff's  corporate  existence  and  powers,  there  was  proof 
of  the  use  by  it  of  such  powers  in  the  contract  with  the  de- 
fendant; and  the  court    said:     "The    defendant    having 

••  United  States  v.  Northern  Securities      "  Hasselman  v.  Mtg.  Co.,  97  Ind.,  365. 
Co.,   120   Fed.   Rep.   721.  ^143  N.  Y.  537. 
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dealt  and  contracted  with  the  plaintiff  as  a  corporation, 
that  fact  furnished  some  evidence  of  the  plaintiff's  corpor- 
ate existence,  or,  at  least,  estopped  the  defendant  from 
denying  it." 

§13.  Corporate  Franchise. — ^When  the  legislature 
grants  a  charter  of  incorporation,  whether  by  special  act, 
or  under  corporation  laws,  it  confers  upon  the  grantees  of 
the  charter  the  right  or  privilege  of  forming  such  corpor- 
ate association  and  of  acting  in  such  corporate  capacity 
within  the  limits  stated  in  the  charter,  or  articles  of  in- 
corporation, and  this  right  or  privilege  is  called  the  cor- 
porate franchise.  ^^  It  is  not  essential  that  a  franchise  per- 
tain to  the  formation  of  a  corporation  only.  It  may  pertain 
as  well,  to  additional  rights  conferred  on  an  association  or 
corporation  already  formed. 

The  term  ** franchise," — meaning  ''freedom"  or  "lib- 
erty"— derives  its  significance  in  legal  use  in  corporate 
matters  from  the  fact  that,  in  former  times,  it  was  an  ex- 
ception to  the  common  law  rule  prohibiting  the  formation 
of  corporations,  and  it  was,  therefore,  looked  upon  as  some- 
thing especially  valuable, — as  the  gift  of  a  special  privilege 
or  right  to  the  grantees  of  the  charter.  What  was  former- 
ly the  exception,  has  now  become  the  general  rule;  and,  be- 
cause it  has  become  the  general  rule,  the  privilege  of  form- 
ing corporations,  which  is  now  free  to  all  upon  complying 
with  the  statute,  is  rarely  called  a  franchise,  as  all  have 
equal  privilege  by  complying  with  the  law,  to  enjoy  the 
rights  it  gives.    It  is  rather  a  right  limited  by  statute. 

§14.  Nature  of  Franchise. — Eliminating  from  this  dis- 
cussion the  use  of  the  term  franchise  as  a  special  power, — 
separate  and  apart  from  the  authority  or  right  to  form  a 
corporation, —  it  may  be  briefly  stated  that  franchises  are 
not  transferable  and  have  no  value  except  as  measured  by 
the  benefit  of  a  right  which  everyone  possesses.  Thus, 
a  corporation  has  no  power  to  charter  a  new  corporation,  or 
to  confer  any  franchises,  whatever,  upon  another  company 
or  set  of  persons,  unless  the  legislature  confers  that  power 
in  express  terms  or  by  necessary  implication.  ^*    It  there- 

"MorawetB  on  Private  Corporations,     "Thonnias  v.  Railroad  Co.,  101  U.  S. 
Sec.  922.    See  also  Bouvier's  Diet,  73. 

"Franchise." 
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fore  follows  that  a  franchise  cannot  be  sold,  leased  or  mort- 
gaged, nor  can  it  be  taken  on  execution.  ^^ 

§15.  Forfeiture  of  Franchise. — The  ordinary  remedy 
of  the  state  to  prevent  the  usurpation  of  franchises,  or  to 
extinguish  granted  franchises,  because  of  non-user  or  of 
misuser  or  abuse,  is  a  proceeding  in  quo  warranto.  It  has 
been  held  that  this  remedy  does  not  apply  to  municipal 
franchises,  or  to  special  and  additional  rights  conferred  by 
municipal  governments.  Thus  the  right  of  a  gas  company 
to  lay  pipes  in  a  street  under  the  permission  of  a  city  coun- 
cil, is  not  a  state  franchise,  and  a  violation  of  same  does 
not  concern  the  state,  and  should  be  redressed  by  the  ordin- 
ary legal  remedies,  ^®  which  will  be  exhaustively  treated  in 
later  lectures. 


CHAPTER  m. 

DOMICILE,  BY-LAWS  AND  RECORDS. 

§16.  Residence   and    Citizenship. 

17.  License  to  Do   Business  in  Anotlier  State. 

18.  Corporate    By-Laws. 

19.  Method   of   Adopting   By-Laws. 

20.  Legality  of  By-Laws. 

21.     By-Laws  Must  Be  Reasonable. 

22.  Retrospective,   General,   and  Uniform  By-Laws. 

23.  Amendment    and    Repeal    of    By-Laws. 

24.  Operation   of  By-Laws. 

25.  Corporate  Books  and   Records. 

26.  Remedies  for  Denial  of  Inspec  tion. 

§16.  Residence  and  Citizenship. — ^A  corporation  has 
no  legal  existence  beyond  the  boundaries  of  the  state  by 
which  it  was  created.  In  so  far  as  it  can  be  a  citizen,  resi- 
dent, or  inhabitant,  it  is  a  citizen,  resident  or  inhabitant  of 
that  state,  and  of  that  state  only;  regardless  of  the  fact  that 
it  may  be  doing  business  in  another. 

If  corporations  of  different  states  consolidate,  or,  if 
one  state  makes  a  corporation  of  another  state  as  there 
conducted  a  corporation  of  its  own,  the  legal  effect  is  that 
there  is  a  separate  corporation,  with  a  separate  domicile,  in 
each  state. 

§17.    License  to  do  Business  in  Another  State. — ^An 

^Gue  V.   Tide-Water   Canal   Co.,   24      "  People  v.  Mutual  Gas  Light  Co.,  38 
How.   257.  Mich.  154. 
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act  of  the  legislature,  merely  recogrdzirig  foreign  corpora- 
tions— that  is,  those  organized  under  the  laws  of  another 
state — and  allowing  them  to  do  business  in  the  state,  is  a 
mere  license  to  that  end,  and  the  corporations  do  not  there- 
by become  domestic  corporations. 

In  keeping  with  this  principle  of  the  law  it  has  been 
held  that  when  an  existing  railroad  corporation,  organized 
under  the  laws  of  one  state,  is  authorized  by  the  laws  of  an- 
other state  to  extend  its  road  into  the  latter,  it  does  not  be- 
come a  citizen  of  the  latter  state  by  exercising  this  author- 
ity, unless  the  statute  giving  this  permission  must  neces- 
sarily be  construed  as  creating  a  new  corporation  of  the 
state  granting  such  permission/ 

Where,  however,  a  general  act  of  the  legislature  pro- 
vides that  foreign  corporations  desiring  to  do  business  in 
the  state  shall  become  domestic  corporations  by  filing  there- 
in a  copy  of  their  charters;  and  doing  other  prescribed 
things,  upon  complying  with  such  requirement,  they  becoihe 
domestic  corporations,  and  are  therefore  not  mere  licen- 
sees.^ 

§18.  Corporate  By-Laws. — A  general  incorDoration 
law,  providing  as  it  does  for  an  indefinite  multitude  of  cor- 
porations of  various  kinds,  whose  individual  circumstances 
and  wants  cannot  be  forseen,  is  necessarily  incapable  of 
furnishing  a  satisfactory  code  of  regulation  for  each  one  of 
them.  The  only  means  under  the  present  laws  by  which 
a  corporation  can  establish  rules  specifically  for  its  manage- 
ment and  subordinate  to  its  incorporation  papers,  is 
through  the  instrumentality  of  by-laws  or  constitution, — 
the  latter  when  used,  being  nothing  more  nor  less  than  by- 
laws in  legal  contemplation.^ 

Essentially,  corporate  by-laws  are  legally  mere  resolu- 
tions of  a  corporation.  They  are  distinguished  from  other 
resolutions  "in  that  a  general  resolution  applies  to  a  single 
act  of  the  corporation,  while  a  by-law  is  a  permanent  and 
continuing  rule,  which  is  to  be  appHed  on  aU  future  occa- 
sions."* 

*  Pennsylvania  R.   Co.,  et  al.,  v,   St.      '  Supreme  Lodge  v.     Kutscher,     179 

Louis,  A.    &    T.    H.    R.    Co.,    118  111.  340;  Supreme  Lodge  v.  Knight, 

U.  S.  290.  117  Ind.  489. 

*  St.  Louis  &  S.  F.  Ry.  Co.,  v.  James      *  Cook     on     Corporations,    4th    Ed., 

161  U.  S.  545.  Sec.  4. 
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§19.  Method  of  Adopting  By-Laws. — Being  then,  in 
reality,  a  resolution,  a  by-law  may  in  fact,  be  unwritten  and 
unrecorded;^  or  it  may  be  a  mere  fixed  usage  or  custom;^ 
or  it  may  be  only  a  contract  entered  into  by  the  directors, 
as  well  as  by  formal  vote  of  the  promoters,or  the  stock-hold- 
ers. By-laws  adopted  prior  to  the  incorporation  of  the 
company  are  valid  if  accepted  and  acted  upon  after  full  in- 
corporation. By-laws  of  a  permanent  nature  should  be  en- 
acted by  the  shareholders  or  adopted  by  the  board  of  di- 
rectors; although  under  some  laws  the  power  of  enactment 
and  adoption  rests  entirely  with  the  board  of  directors.  ^ 

§20.  Validity  of  By-Laws. — The  first  requisite  as  re- 
gards the  validity  of  the  by-laws  of  a  corporation  is  that 
they  be  legal,  and  do  not  conflict  with  the  provisions  of  the 
statute  under  which  the  company  is  organized,  or  with  any 
other  statute  that  may  be  applicable.  Thus,  a  by-law  lim- 
iting the  right  of  a  shareholder  to  apply  for  a  winding-up  of 
the  corporation,  or  one  providing  that,  at  the  annual  meet- 
ings of  the  company,  any  business  may  be  transacted 
whether  specified  in  the  notice  of  the  meeting  or  not, — in 
effect  allowing  the  directors  to  increase  the  capital  stock 
where  a  statute  requires  special  notice  thereof  to  share- 
holders— are  invalid.®  Still  more  clearly  does  the  invalidity 
appear  in  the  case  of  a  by-law  purporting  to  absolve  share- 
holders from  their  statutory  liability  to  creditors.  ^" 

In  like  manner  regulations  that  are  contrary  to  the 
incorporation  statute,  or  to  the  general  incorporation  law, — 
as  the  payment  of  dividends  out  of  capital;  or  purchase 
by  the  company  of  its  own  shares ;  or  other  return  of  capital 
to  stockholders  ^^ — are  void. 

The  same  is  true  of  by-laws  contrary  to  common-law  or 
to  equity.  A  by-law  of  a  mutual  benefit  or  insurance  so- 
ciety which  attempts  to  exclude  the  application  of  the  prin- 
ciple of  equitable  estoppel  so  as  to  prevent  a  member  to  in- 
sist upon  a  forfeiture  is  void.  ^^ 

"  Knights,  etc.,  of  America  v.  Weber,      •  Jones  v.  Concord  &  Montreal  R.  R. 
101  111.  App.  488.  Co.,  67  N.  H.  119,   (head-note  In- 

•  Mutual  Fire  Ins.   Co.  v.   Farquhar,  adequate). 

86  Md.  668.  "Wells  v.  Black,  117  Cal.  157. 

'  Hazzlehurst  v.  Savannah,  etc.,  R.  R.  "  Vercontere  v.  Golden     State    Land 
Co.,  43  Go.  13.  Co.,  116  Cal.  410. 

•  Hughes   V.    Wisconsin,    etc.,    Insur-  "  Morgan  v.  Independent  Order,  etc., 

a»ce  Co.,  98  Wis.  292.  of  Jacob,  44  So.  Rep  (Miss.)  791. 
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§21.  By-Laws  Must  Be  Reasonable. — ^Unreasonable- 
ness has  always  been  a  ground  for  holding  corporate  by- 
laws to  be  invalid.  *^  The  legal  presumption  is  always  in 
favor  of  their  validity,  and  the  burden  of  showing  that  a  by- 
law is  unreasonable,  or  is  contrary  to  law,  rests  upon  the 
party  who  challenges  its  validity.  The  fact  of  unreason- 
ableness is  held  to  be  a  question  for  the  court  and  not  for  a 
jury.  ^*  The  reasonableness  of  a  by-law  must  be  established 
affirmatively  by  the  party  relying  on  it. 

Probably  the  most  common  instance  of  unreasonable- 
ness and  consequent  invalidity  of  by-laws,  is  that  in  which 
they  operate  in  the  unreasonable  restraint  of  trade.  It  is  to 
be  noted  that  the  restraint  thereby  imposed  must  be  imrea- 
sonable  in  order  to  render  same  invalid. 

§22.  Retrospective,  General  and  Uniform  By-Laws. 
— ^As  a  general  rule,  a  retrospective  by-law,  or  by-law 
infringing  vested  rights, — i.  e.  acting  upon  past  or  existing 
conditions  and  rights — will  be  treated  as  invalid  by  the 
courts.  ^*  It  is  certain  that  ex  post  facto  laws  are  unjust 
and  imlawful — indeed  they  are  unconstitutional;  and,  a  for- 
tiori, a  retrospective  by-law  of  a  corporation  is  likewise  un- 
reasonable, illegal  and  void. 

By-laws  must  not  be  confined,  in  their  applications, 
to  special  cases;  they  must  be  general.^®  This,  as  before 
noted,  is  one  of  the  distinguishing  features  between  by-laws 
and  ordinary  resolutions.  So,  also,  by-laws  must  be  uni- 
form in  their  application  to  corporate  members,  and  must 
not  discriminate  against  or  in  favor  of  certain  sharehold- 
ers. 

§23.  Amendment  and  Repeal  of  By-Laws. — By-laws 
may  be  amended  or  repealed  at  any  time  and  under  condi- 
tions prescribed  by  the  power  which  enacted  them.  The 
constitution  or  by-laws  themselves  should  provide  for  their 
repeal  or  amendment.  But  a  corporation  may  incorporate 
certain  provisions  of  the  by-laws  into  a  contract  so  that  the 
same  cannot  be  repealed  so  far  as  their  application  to  that 
particular  contract  is  concerned,  as  they  then  become  a 
part  of  the  contract  obligation  and  must  accordingly  abide 

"Ireland   t.    Globe   Milling   Co.,    19  "  Pulfcrd    v.    Fire    Department,    31 

R.  I.  180.  Mich.,  458. 

**  Hibernla    Fire,    etc.,    Co.    v.    Com-  "  Budd    v.    Multnomah   St.    Ry.    Co., 

monwealth,  etc.,  93  Pa.  St.  264.  15  Ore.  413. 


DEPARTMENT  OF  LAW  15 

by  the  contract.  ^^  The  amendment  or  repeal  of  a  by-law 
may  take  away  vested  rights,  in  which  case  such  amend- 
ment or  repeal  is  void.  ^^  Where  a  statute  provides  that 
by-laws  shaU  not  be  amended  except  by  a  two-thirds  vote,  or 
the  like,  they  cannot  be  legally  amended  in  any  other  way. 
By-laws  may  be  repealed  by  implication.  For  exam- 
ple, the  adoption  of  a  new  code  of  by-laws  without  any  ac- 
tion being  taken  concerning  the  existing  code,  works  a  re- 
peal of  the  old  by-laws  by  implication.  ^^ 

§24.  Operation  of  By-Laws. — The  weight  of  authority 
is  to  the  effect  that  a  stranger  to  a  corporation  is  not  bound 
to  take  notice  of  the  by-laws  of  the  corporation.  As  by- 
laws are  not  a  matter  of  public  record,  strangers  can  not, 
without  great  injustice,  be  charged  with  constructive 
knowledge  of  them.  Thus,  where  by-laws  contain  a  limita- 
tion upon  the  powers  of  some  officer  or  agent  of  the  com- 
pany, a  stranger  who  contracts  with  him  as  such  officer  or 
agent  is  not  affected  by  such  limitation,  without  actual  no- 
tice thereof.  ^^  Of  course  the  general  rule  of  agency,  that 
an  agent  who  acts  clearly  beyond  his  authority  does  not 
bind  his  principal,  whether  the  third  party  does  or  does  not 
know  the  limits  of  the  agent's  powers,  applies  in  every  in- 
stance to  the  extent  of  authority  of  an  agent  of  a  corpora- 
tion, as  well.  It  has  even  been  held  that  members  of  a  cor- 
poration are  not  chargeable  with  constructive  notice  of  its 
by-laws.  ^^ 

Conversely,  a  stranger  to  a  corporation  can,  in  general, 
acquire  no  right  of  action  by  virtue  of  its  by-laws.  As  has 
been  said:  **The  office  of  a  by-law  is  to  regulate  the  con- 
duct and  define  the  duties  of  the  members  toward  the 
corporation  and  between  themselves.  The  right  of  any 
third  party, — stranger  to  the  association, — to  establish  a 
legal  claim  through  such  a  by-law,  must  depend  upon  the 
general  principle  applicable  to  express  contracts. "  ^^ 

§25.    Corporate  Books  and  Records. — The  main  point 

"Nelson  t.  Gibson,  92  111.  App.  595;iig*  Rathburn  v.  Snow,  12S  N.  Y.  343; 

Wist.  V.  Grand  Lodge,  22  Ore.  271;  -^     Ward  v.  Johnson,  95  111.  215. 

Becker  v.  Farmers*  Mutual  Ins.  Co.,  —  "  McKenney  v.  Diamond  State  Loan 

48  Mich.  610.  '      Ass'n,  8  Houst  (Del.)  557;  Under- 

*■  WIedynska  v.  Pulaski  Polish  Benev.  hill  v.  Santa  Barbara,  etc.,  Co.,  93 

Soc,  97  N.  Y.  Supp.  413.  Cal.  300. 

"Murphy  t.   Pacific  Bank,  130   Cal.      "Flint  v.  Pierce,  99  Mass.  68. 

542. 
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relative  to  corporate  books  and  records  is  that  which  con- 
cerns the  right  of  members,  and  of  third  parties,  to  inspect 
the  official  and  authoritative  sources  of  information  as  to 
corporate  affairs  and  business.  The  degree  of  publicity  of 
such  documents  depends  upon  the  information  desired  and 
the  party  desiring  it. 

The  books  of  business  corporations,  or  even  of  public 
service  corporations,  are  not  pubUc  records,  and  they  are 
not  therefore  open  to  public  inspection.  The  production 
of  documents  in  the  possession  of  a  corporation,  which  are 
necessary  in  an  action  at  law  or  in  equity  as  evidence,  is 
obtained'by  the  same  means  as  though  they  were  in  the  pos- 
session of  an  individual.  But  such  production  is  not  for  the 
purpose  of  general  investigation  or  examination  and  must 
be  distinguished  from  the  right  to  examine  the  books  pro- 
miscuously. 

As  a  general  rule,  shareholders  have  no  right  to  in- 
spect all  of  the  papers  of  a  corporation,  although  they  have 
a  right  to  know  by  what  regulations  the  company  is  gov- 
erned, and  to  that  end  should  have  the  right  to  examine 
its  by-laws  and  the  minutes  of  its  meetings.  ^^  They  should 
also  have  access  to  the  company's  stock-book  or  register 
of  shareholders.  ^^  When,  however,  a  stockholder,  who  is 
not  an  officer,  seeks  access  to  the  ordinary  account-books, 
ledgers,  etc.,  of  a  corporation,  he  should,  as  a  sufficient  basis 
of  a  right  to  do  so,  make  out  a  strong  case  for  such  ex- 
amination, -^  such  as  fraud  or  mismanagement  on  the  part 
of  those  in  control.  ^^  Such  inspection  can  be  exercised  in 
no  case  unless  the  applicant's  motive  is  the  protection  of 
his  interests  as  a  member  of  the  corporation. 

§26.  Remedies  For  Denial  of  Inspection. — If  the  cor- 
poration or  its  officers  deny  the  right  of  inspection,  or  ob- 
struct the  free  exercise  thereof,  to  one  duly  entitled  there- 
to, mandamus  will  lie  on  the  relation  of  the  party  aggrieved, 
to  compel  the  corporation  to  do  its  duty.  Another  remedy 
which,  according  to  the  better  view,  is  available  and  which 
is  perhaps  more  efficacious,  is  by  a  bill  in  equity  for  an  in- 
junction to  restrain  the  corporation  and  its  officers  from 

"In  re  Coats,  78  N.  Y.  Supp.   429.  78  N.  Y.  429. 

"  Alabama,  etc.,  R.  R.  Co.  V.  Rowley,  "Ellsworth  v.   Dorwat,   95   la.    108; 

9  Fla.  508.  Bishop  v.  Walker,  9  Mich.  328. 

^  As  to  the  distinction,  see  Re  Coats, 


DEPARTMENT  OF  LAW  17 

interfering  with  the  right  of  inspection  where  it  exists. 
Still  another  remedy  is  an  action  at  law  for  damages  for 
wrongfully  interfering  with  the  exercise  of  the  right.  The 
difficulty  of  proving  adequate  damages  is  very  great,  how- 
ever, and  consequently  this  remedy  is  seldom  resorted  to. 
Statutory  publicity  of  corporate  transactions  and  con- 
ditions, is  becoming  more  general,  but  this  method  is  some- 
what unsatisfactory  so  far  as  the  actual  corporate  business 
is  concerned,  merely  the  general  financial  condition  of  cor- 
poration ^  being  thus  disclosed. 


CHAPTER  IV. 

IRREGULAR  CORPORATIONS. 

§27.   In  General. 

28.  Directory    and    Mandatory    Provisions  of  Incorporation  Laws. 

29.  Corporations  De  Jure  and  De  Facto. 

30.  Powers  of  a  Corporation  De  Facto. 

31.  Purported   Corporations  Wliicti  May  Be  Questioned  Collaterally. 

32.  Requisites  of  De  Facto   Corporations. 

33.  Effect  of  Fraud  in  Incorporation.;  ..  . 

34.  Doctrine  of  Estoppel. 

35.  Distinction    Between    Doctrines  of     Corporations     De     Facto     and 

Estoppel.  «,...' 

§27.  In  General. — The  law  pertaining  to  defective  or 
irregular  incorporation — that  is  to  say  of  corporations  in 
the  organization  of  which  some  statutory  or  other  legal 
requirement  was  omitted, — as  construed  and  constructed 
by  the  decisions  in  the  various  states  of  the  Union,  is  in  a 
somewhat  uncertain  and  confused  condition.  Since  the 
cases  upon  this  subject  are  so  numerous  and  irreconcilable, 
the  most  helpful  and  satisfactory  treatment  of  specific  feat- 
ures of  the  lavr  in  this  regard  must  be  confined  to  the  cases 
in  some  one  state.  However,  the  difficulty  arising  out  of 
the  variety  of  legal  decisions  is  less  than  formerly  because 
of  the  simplicity  of  recent  incorporation  laws, 

§28.  Directory  and  Mandatory  Provisions  of  Incor- 
poration Laws. — The  non-observance  of  statutory  provi- 
sions concerning  the  organization  of  corporations,  that  can 
be  deemed  directory  merely,  does  not,  properly  speaking, 
give  rise  to  an  irregular  corporation,  and  hence  may  be 
disregarded.  The  purpose  of  corporation  statutes  is  al- 
ways the  criterion  as  to  whether  or  not  a  given  provision 
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is  directory  or  mandatory.  Substantial  compliance  with 
the  incorporation  law,  and  not  necessarily  literal  compli- 
ance therewith,  is  aU  that  is  requisite.  If  then,  the  statute 
is  substantially  complied  with,  even  if  the  provision  is  man- 
datory, the  corporation  is  regular. 

§29.  Corporations  De  Jure  and  De  Facto. — ^A  regu- 
larly formed  and  duly  authorized  corporation  is  commonly 
called  a  corporation  de  jure; — that  is,  a  fuUy  legal  corpor- 
ation. A  corporation  de  jure  is  a  corporation  in  law  as 
weU  as  in  fact,  and  not  even  the  state  can  deprive  it  of  its 
corporate  existence  without  conditions  subsequent  to  its 
formation  have  been  violated,  contrary  to  the  terms  of  its 
charter.^ 

On  the  other  hand,  a  corporation  may  exist  in  fact 
without  having  been  fully  legally  constituted. 

Such  a  corporation  is  called  a  corporation  de  facto;; — 
that  is,  a  corporation  in  fact — as  distinguished  from  a  cor- 
poration de  jure. 

The  distinction  between  these  two  classes  of  corpora- 
tions is  very  important.  A  corporation  de  jure  has  a  right 
to  corporate  existence  even  as  against  the  state.  The  state 
can  not,  even  by  a  direct  proceeding,  take  away  this  right 
contrary  to  the  terms  of  the  charter,  or  the  incorporation 
law.  A  corporation  de  facto  has  a  corporate  existence  good 
as  against  the  public  and  against  the  state,  until  attacked 
by  the  state  in  a  direct  proceeding  to  test  its  legality.  Only 
the  state  may  question,  as  only  the  state  may  waive,  irreg- 
ularities in  the  organization  of  corporations;  and  so  long  as 
the  state  remains  inactive  private  individuals  cannot  col- 
laterally inquire  into  the  legality  of  their  organization.  In 
other  words,  such  an  inquiry  can  be  made  only  in  a  direct 
proceeding  brought  in  the  name  of  the  state.  ^ 

§30.  Powers  of  a  Corporation  De  Facto. — ^A  corpor- 
ation de  facto  fails  to  be  a  corporation  de  jure  only  be- 
cause of  irregularities  in  its  organization.  It  can  make  con- 
tracts, buy,  sell  and  convey  property,  and  sue  and  be  sued 
to  the  same  extent  as  if  it  were  a  corporation  de  jure. 

»Ro8e  Hill,  etc.,  Road  Co.  r.  People  Ind,   333. 

ex  rel.  Lawless,  115  111.  113;  Judah     'Hasselinan    v.     Mortgage    Co.,     97 
V.  Am.     Livestock     Ins.     Co.,     4  Ind.  365. 
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In  the  case  of  People  v.  LaRue,  ^  the  state,  by  an  ac- 
tion in  the  nature  of  quo  warranto,  sought  to  determine 
whether  a  certain  reclamation  district  was  a  corporation. 
The  district  in  question  was  formed  by  the  consolidation 
of  two  other  districts;  as  authorized  by  the  political  code 
of  the  state  of  California.  It  was  clearly  proved  in  the 
lower  court  that  the  two  districts  constituting  the  larger 
district  were  never  legally  organized,  and  the  plaiatiff  con- 
tended that  consequently  the  latter  district  was  likewise 
a  de  facto  corporation.  The  court  held  that,  in  spite  of  the 
fact  that  the  two  districts  first  formed  were  corporations 
de  facto,  proceedings  agarost  such  new  corporation,  which 
was  a  corporation  de  jure,  could  not  be  extended  collateral- 
ly to  determine  the  legality  of  the  organization  of  the  origi- 
nal districts. 

The  doctrine  of  corporations  de  facto  and  de  jure  is  not 
limited  to  domestic  or  private  corporations  but  extends  to 
foreign  and  public  corporations  as  well. 

§31.  Purported  Corporations  Which  May  Be  Ques- 
tioned Collaterally. — If  a  pretended  corporation  is  neither 
a  corporation  de  jure  nor  de  facto,  it  has  no  standing  what- 
ever, and  its  corporate  existence  may  be  questioned  collat- 
erally, and  by  a  private  individual  as  well  as  by  the  state, 
provided  there  is  no  element  of  estoppel.  *  Upon  the  ex- 
piration of  its  charter  or  the  legal  term  of  its  existence,  a 
corporation  no  longer  has  any  existence  for  any  purpose 
whatsoever.  It  follows  that  its  existence  after  that  time 
can  be  questioned  in  either  a  collateral  or  direct  proceeding 
by  any  person  who  has  not  estopped  himself.  ° 

The  existence  of  a  law  under  which  a  corporation  might 
lawfully  be  organized,  is  recognized  by  the  weight  of  au- 
thority as  a  necessary  condition  to  the  attaioment  of  a  de 
facto  corporate  existence.  ® 

It  must  be  borne  in  mind  that  the  law,  as  to  the  method 
of  attacking  the  right  of  corporate  existence,  in  no  way  con- 
cerns the  right  to  exercise  a  franchise  apart  and  distinct 
from  the  franchise  of  being  a  corporation. 

*67  Cal.  526;  see,  also,  FInnegan  v.  Loan  &  Tr.  Co.  v.  Minn.,  etc.,  R. 

Novenberg,    52    Minn.    239;    Peo-  R.  Co.,  157  HI.  641. 

pie   V.    Board,  etc..   Ill    111.    171;  'Bradley  v.  Reppell,  133  Mo.  545. 

Marsh  r.  Mathers,  19  Utah  350.  •  Gillette  v.     Aurora    Ry.     Co.,     228 
*Child«  T.  Hard,  32  W.  Va.  66;  Am.  m.  261. 
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§32.  Requisites  of  Corporations  De  Facto. — There  is 
a  corporation  de  facto,  according  to  the  holding  of  most 
courts;  (1)  When  there  is  a  valid  law  authorizing  the  incor- 
poration; (2)  When  a  bona  fide  attempt  is  made  to  organize 
under  that  law;  (3)  When  there  is  an  apparent  or  colorable, 
— not  substantial, — compliance  with  that  law;  and  (4) 
When  there  has  been  an  assumption  of  corporate  powers, 
even  to  a  very  slight  degree."^ 

§33.  Effect  of  Fraud  in  Incorporation. — The  general 
trend  of  decisions  is  to  the  effect  that  there  is  no  corpora- 
tion, de  facto  or  otherwise,  if  fraud  is  involved  in  the  pro- 
curement of  incorporation  papers,  or  in  the  purpose  for 
which  incorporation  is  sought. 

Thus,  where  a  citizen  of  one  state  attempts  to  form 
a  corporation  under  the  laws  of  another  state  for  the  pur- 
pose of  doing  business  in  his  own  state,  there  is  no  corpora- 
tion de  facto,  because  of  the  fraud  upon  the  laws  of  the 
state  in  which  incorporation  papers  are  sought.  ** 

§34.  Doctrine  of  Estoppel. — ^Estoppel  to  deny  corpor- 
ate existence  may  operate  against  a  corporation  which  has 
no  existence  in  the  eye  of  the  law.  It  may  also  operate 
against  the  persons  who  pretend  to  have  formed  the  cor- 
poration; or  third  persons  who  deal  with  the  association  as 
a  corporation.  ®  In  the  latter  case,  viz.  in  which  those  deal- 
ing with  the  purported  corporation  are  estopped  to  deny 
its  existence,  there  are  the  following  general  exceptions: 
(1)  Where  the  dealings  do  not  constitute  a  definite  recog- 
nition of  the  association  as  a  corporation;  (2)  Where  to 
apply  the  doctrine  would  be  inequitable;  and  (3)  Where  the 
assumption  of  corporate  powers  is  directly  in  violation  of 
a  prohibitory  law. 

§35.  Distinction  Between  Doctrines  of  Corporations 
De  Facto  and  of  Estoppel.— The  doctrine  of  corporations  de 
facto  and  the  doctrine  of  equitable  estoppel  are  entirely 
different  doctrines.    No  elements  of  estoppel  are  necessary 

'Eaton  V.  Walker,  76  Mich.  579.  the  validity  of  the     note     in     the 

•Hill  V.  Beach,  12  N.  J.  Eq.  31.  hands  of   a   bona  fide  holder  for 

•Camp  V.  Byrne,  41     Mo.     525,     in  value,   although   the   supposed   in- 

which  the  maker  of  a  promissory  corporation  was  invalid.    See,  ateo, 

note  in  favor  of  a  supposed  cor-  Snyder  v.  Studebaker,  19  Ind.  462. 

porate  body,  was  estopped  to  deny 
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to  prevent  a  private  individual  from  objecting  to  the  exist- 
ence of  a  corporation  de  facto.  Estoppel  must  therefore 
necessarily  apply  to  corporations  which  have  no  legal  ex- 
istence. The  doctrine  of  estoppel  is  founded  upon  particu- 
lar principles  of  equity,  while  the  rule  of  de  facto  corpor- 
ations is  founded  upon  the  broad  principles  of  public 
policy.  ^^  The  law  forbids  a  private  individual  to  question 
the  right  of  a  corporation  de  facto  to  an  existence  as  a  cor- 
poration, not  because  of  any  conduct  on  his  part  which  ren- 
ders it  inequitable  to  allow  him  to  do  so,  but  because,  ir- 
respective of  any  question  as  to  his  position  or  conduct,  it  is 
contrary  to  public  policy  to  allow  any  private  individual 
to  do  so. 

"Doyle  V.   Mizner,    42    Mich.     332;   Whitney  v.  Wyman,  101  U.  S.  392. 


QUIZZER. 

NATURE  AND  CREATION  OF  CORPORATIONS. 

1-§1.  Define  a  corporation. 

2-  In  what  sense  is  a  corporation  a  person? 

3-  What  is  its  status  in  the  eye  of  the  law? 

4-  Do  its  members  own  the  corporate  property  in- 

dividually? 

5-  Do  contracts  by  the  members  bind  the  corpora- 

tion? 

6-  Does  the  fact  that  all  the  stock  is  owned  by  one 

person  make  any  difference  in  this  regard? 

7-  Is  corporate  stock  of  a  corporation  that  deals 

solely  in  real  estate  real  property? 

8-  May  a  corporation  sue  its  members,  or  be  sued  by 

them? 
9- §2.        Will  the  law  ever  disregard  the  corporation  and 
review  the  acts  of  the  individuals  composing 
it? 

10-  What  case  is  an  example  of  such  action,  and  state 

briefly  the  facts  and  holding. 

11-  Will  equity  look  behind  the  corporation? 

12-  If  stockholders  have  no  equities  in  regard  to  a 

particular  right,  can  they  obtain  relief  through 
the  name  of  their  corporation? 
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13-f 3.         How  were  corporations  formed  by  the  common 
law  I 

14-  Was  this  method  ever  in  use  in  the  United  States  1 

15-  In  the  early  history  of  the  jurisprudence  of  the 

United  States  were  business  associations  often 
incorporated? 

16-  Are  the  early  incorporation  laws  applicable  to 

modern  corporations'? 

17-  What  is  the  rule  as  to  the  right  of  incorporation 

in  the  United  States? 

18-  Are  corporations  in  the  United  States  in  most 

cases  incorporated  under  special  laws  by  char- 
ter, or  under  general  laws? 

19-  From  what  source  and  by  virtue  of  what  author- 

ity does  a  corporation  derive  its  powers? 

20-  What  general  requirement  must  be  complied  with 

before  formal  incorporation? 

21-  What  state  laws  are  probably  the  most  liberal  f 
22-$4.  What  is  an  unincorporated  joint-stock  company? 
.23-  How  does  it  resemble  a  corporation? 

34-  How  does  it  differ  from  a  corporation? 

25-  How   have   statutes   affected  joint-stock   com- 
panies? 

26-J5.  Classify  corporations. 

27-  What  do  civil  corporations  comprise  ? 

28-  What  are  public  corporations? 

29-  What  are  quasi  corporations  ?    Give  an  example. 

30-  To  what  class  of  corporations  are  quasi  corpora- 

tions analagous? 
31-§6.        What  is  a  promoter? 
82-  State  briefly  the  practical  steps  in  incorporation. 

33-  May  one  corporation  promote  another? 

34-  Must  the  name  of  the  corporation  appear  in  the 

corporation  papers? 

35-  Do  general  incorporation  laws  ever  restrict  the 

choice  of  corporate  name? 


OORPORATE  EXISTENCE  AND  FRANCHISB. 

1-^7.      .  Do  statutes  affecting  "persons,'*  " citizens, *'  "in- 
habitants," etc.,  refer  to  corporations? 
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2-  Upon  what  is  this  rule  based  I 

3-  "When  the  law  is  construed  as  referring  to  natur- 

al persons,  only,  does  the  same  rule  apply! 

4r  What  provision  of  the  Federal  Constitution  is  an 

example  of  such  construction? 

5-  What  provision  of  the  Federal  Constitution  has 

been  given  an  opposite  construction  1 

6-§8.  What  is  the  nature  of  incorporation  paper  as  be- 
tween the  incorporators  and  the  state  t 

7-  Against  whom  are  incorporation  papers  most 

strongly  construed? 

8-  Between  what  other  parties  are  incorporation 

papers  a  contract? 

9-  What  principles  of  contract  consequently  apply 

to  incorporation? 
10-  What  is  necessary  before  a  charter  or  general 

law  can  have  any  effect  as  an  incorporating 

agency? 
ll-§9.        What  is  essential  to  legal  corporate  existence! 

12-  Where  must  the  acceptance  and  organization  take 

place? 

13-  What  is  the  nature  of  the  statutory  provisions 

which  require  substantial   compliance   there- 
with? 

14-  Does  non-compliance  with  statutory  conditions 

relative  to  the  acts  of  a  corporation  already 
created  affect  the  fact  of  its  legal  existence! 

15-  What  may  failure  to   observe   such   conditions 

cause? 
16-§10.      What  can  you  say  as  to  the  purpose  of  incorpor- 
ation? 

17-  Does  the  legality  or  constitutionality  of  the  au- 

thorization matter  so  much  as  the  fact  of  actual 
legislative  consent? 

18-  Will  a  general  and  indefinite  statement  of  the 

purpose  satisfy  the  statute  requiring  diselos- 
ure  of  the  purpose  of  incorporation! 

19-  Will  incorporation  be  permitted  when  the  real 

purpose  cloaks  an  illegal  object! 

20-  What  proceeding  is  employed  to  oust  a  corpofti- 

tion  of  its  franchise! 
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21-§11.  Upon  what  does  proof  of  corporate  existence 
largely  depend? 

22-  What  must  be  shown  to  successfully  withstand 

quo  warranto  proceedings'? 

23-  What  kind  of  existence  must  be  proved  to  rebut 

evidence  of  illegal  existence  when  the  question 

is  raised  collaterally"? 
24-§12.      What  rule  is  exemplified  in  the  case  of  United 

States  Vinegar  Co.  v.  Schlegel*? 
25-  What  were  the  facts  and  holding  in  that  case? 

26-§13.      What  is  meant  by  "corporate  franchise?" 

27-  To  what  may  the  term  "franchise"  pertain? 

28-  How  does  the  term  derive  its  significance? 

29-  Is  the  term  commonly  used  in  the  same  sense  as 

formerly? 

30-  Briefly  speaking,  what  is  a  franchise  ? 

31-§14.  Are  franchises,  as  pertaining  to  the  right  to  form 
a  corporation,  transferable?  Have  they  any 
money  value? 

32-  Has  one  corporation  power  to  charter  a  new  cor- 

poration without  such  power  being  delegated 
by  the  legislature? 

33-  Can  a  franchise  be  leased,  mortgaged  or  taken  on 

execution? 

34-§15.      How  is  a  forfeiture  of  a  franchise  brought  about? 

35-  What  is  the  proper  proceeding  to  bring  about  a 

forfeiture  of  a  municipal  franchise  as  applied 
to  a  special  privilege? 

36.  Is  the  state  the  proper  party  to  procure  a  for- 

feiture of  franchise  for  violation  of  privileges 
granted  to  a  corporation  by  a  city  council? 


DOMICILE,    BY-LAWS    AND    RECORDS. 

1-§16.      What  are  the  territorial  limits  of  corporate  ex- 
istence ? 

2-  Of  what  state  is  a  corporation  a  citizen? 

3-  What  is  the  legal  effect  of  consolidation  of  cor- 

porations of  different  states  ? 
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4-§17.  Does  recognition  of  a  foreign  corporation  by 
granting  permission  to  do  business  in  a  state 
make  that  state  the  domicile  or  residence  of  the 
corporation^ 

5-  Is  a  railroad  corporation  which  is  permitted  to 

extend  its  line  into  another  state  a  citizen  of  the 
state  granting  the  permission? 

6-  May  a  general  law  make  such  corporation  a  citi- 

zen without  requiring  it  to  take  out  articles 
of  incorporation? 

7-§18.  Under  the  general  incorporation  law  is  there  any 
attempt  at  internal  regulation? 

8-  How  is  such  regulation  accomplished? 

9-  What,  in  reality,  are  by-laws? 

10-  How  are  they  distinguished  from  ordinary  reso- 

lutions ? 
11-§19.      Must  a  by-law  be  written  or  recorded? 

12-  What  may  constitute  a  by-law? 

13-  Are  by-laws  adopted  prior  to  incorporation  valid? 

14-  By  whom  should  they  be  enacted? 

15-§20.  What  is  the  first  requisite  as  regards  the  valid- 
ity of  by-laws  ? 

16-  .        Give  an  example  of  an  invalid  by-law. 

17-  Is  a  by-law  purporting  to  absolve  shareholders 

from  their  statutory  liability  valid? 

18-  Is  a  by-law  to  the  effect  that  the  corporation  may 

purchase  its  own  shares  valid? 

19-  Is  a  by-law  providing  for  the  exclusion  of  the 

principle  of  equitable  estoppel  valid? 
20-§21.      Is  unreasonableness  a  ground  for  holding  a  by-law 
illegal? 

21-  Upon  whom  does  the  burden  of  proving  unreason- 

ableness rest? 

22-  Is  the  fact  of  unreasonableness  a  question  for  the 

court  or  for  the  jury? 

23-  What  is  a  common  instance  of  an  unreasonable 

by-law? 

24-§22.  What  is  the  general  rule  as  to  retrospective  by- 
laws? 

25-  What  can  you  say  as  to  uniformity  and  general- 

ity of  by-laws  ? 
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26-$23.  May  by-laws  be  amended  or  repealed,  if  so,  by 
whom? 

27-  Where  should  the  provision  for  repeal  be  found! 

2^  In  what  case  will  a  repeal  or  amendment  be  inef- 

fective as  to  a  contract  executed  by  the  cor- 
poration? 

29-  Is  a  repeal  taking  away  a  vested  right  valid? 

30-  Explain  repeal  by  implication. 

31-$24.  Is  a  stranger  to  the  corporation  bound  to  take 
notice  of  its  by-laws? 

32-  Give  an  example  of  this  rule. 

33-  Is  the  corporation  liable  for  the  acts  of  its  agent 

which  exceed  the  agent's  authority? 

34-  Are  members  of  the  corporation  chargeable  with 

notice  of  its  by-laws  ? 

35-  Can  a  stranger  to  the  corporation  acquire  a  right 

of  action  by  virtue  of  the  by-laws? 

36-  What  is  the  office  of  a  by-law? 

37-$25.  Upon  what  does  the  degree  of  publicity  of  cor- 
porate records  depend? 

38-  Are  corporate  records  open  to  public  inspection? 

39-  From  what  must  the  right  to  examine  corporate 

books  and  records  be  distinguished? 

40-  How  far  does  the  shareholder's  right  of  inspec- 

tion extend? 

41-  What  must  be  proved  to  obtain  an  examination 

of  ordinary  account-books  and  ledgers  as  a  gen- 
eral rule? 

42-  What  must  be  the  applicant's  motive  for  exam- 

ination in  every  case? 
43-{26.      Name  the  remedies  in  case  of  denial  of  the  right 
of  inspection  and  which  is  the  most  effectual? 

44-  Which  is  the  most  seldom  resorted  to? 

45-  What  can  you  say  as  to  statutory  publicity  of 

corporate  transactions? 


IRREGULAR   CORPORATIONS 


1-J27.  What  is  the  state  of  the  law  pertaining  to  irreg- 
ular incorporation? 

2-  Is  the  difficulty  arising  out  of  irregular  incorpora- 

tion 80  great  as  formerly — and  why? 
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3-§28.  Does  the  non-observance  of  provisions  which  afs 
merely  directory,  give  rise  to  irregular  corpora- 
tions? 

4-  What  determines  whether  a  statute  is  directory 

or  mandatory? 

5-  What  form  of  compliance  with  mandatcHy  pro- 

visions is  required? 
6-§29.      What  is  a  corporation  de  jure? 

7-  Can  the  state  deprive  it  of  corporate  existence  be- 

cause of  defective  formation? 

8-  May  a  corporation  exist  in  fact  and  not  in  law  1 

9-  What  is  a  corporation  de  facto? 

10-  What  is  the  extent  of  the  right  of  existence  of  a 

corporation   de   jure?    Of   a   corporation   de 
facto? 

11-  In  either  case  may  private  individuals  inquire 

into  the  organization  of  the  corporation! 

12-  What  must  be  the  nature  of  the  proceeding! 
13-§30.      In  what  respect  does  a  corporation  de  facto  fail 

to  be  a  corporation  de  jure? 

14-  Has  it  the  same  powers  as  a  corporation  de  jure! 

15-  What  did  the  case  of  People  v.  LaRue  decide? 

16-  Is  the  doctrine  of  corporations  de  facto  and  de 

jure  limited  to  domestic  corporations? 
17-§31.      Can  a  pretended  corporation  which  is  neither  a 
corporation  de  facto  or  de  jure  be  questioned 
collaterally? 

18-  When  does  a  corporation  cease  to  exist? 

19-  What  is  a  necessary  condition  to  the  attainment 

of  a  corporation  de  facto? 

20-  Does  the  law  relative  to  the  method  of  attacking 

the  right  of  corporate  existence  likewise  apply 
to  the  right  to  exercise  franchises  apart  from 
the  corporate  franchise? 

21-§32.  What  are  the  four  requisites  of  a  corporation  de 
facto? 

22-§33.      What  is  the  effect  of  fraud  in  incorporation? 

23-  Give  an  example  of  such  fraud. 

24-§34.  Against  whom  or  what  may  estoppel  to  deny  cor- 
porate existence  operate? 
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25-  What  are  the  exceptions  to  its  operation  in  the 

case  of  parties  dealing  with  the  association  as 
a  corporation? 

26-§35.  Are  the  doctrines  of  estoppel  and  de  facto  simi- 
lar? 

27-  Does  there  need  to  be  estoppel  to  prevent  an  in- 

dividual from  objecting  to  the  existence  of  a 
corporation  de  facto? 

28-  To  what  corporations  must  estoppel  apply? 

29-  Upon   what   principles   are   the   two   doctrines 

founded? 

30-  Why  does  the  law  forbid  a  private  individual  to 

question  the  right  of  a  corporation  de  facto  to 
existence  as  a  corporation? 
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LESSON  35.— 

CHAPTEE  V. 

NATURE,  EXTENT,  AND  EXERCIS  E  OF  POWERS. 

§36.  General  Powers. 

37.  Incidental  Powers. 

38.  Implied  Powers. 

39.  Extent  and  Exercise  of  Powers. 

40.  Power  to  Purchase  Real  or  Personal  Property. 

41.  Power  to  Dispose  of  or  Encumber  Property. 

42.  Power  to  Borrow  Money. 

43.  Power  to  Execute  Negotiable  Paper. 

.  44.   Power  to  Enter  into  Partnership   or  Consolidations. 
45.   Power  to   Purchase   Its   Own   or  Other  Stock. 

§36.  General  Powers. — Certain  powers  are  granted 
to  a  corporation  by  express  provisions  contained  in  the  ar- 
ticles of  incorporation,  or  in  the  charter,  while  others  are 
incidental  as  a  matter  of  law  to  almost  every  modern  cor- 
poration. Many  so-called  implied  powers  are  usually  ex- 
pressly conferred  by  the  general  law,  or  the  enabling  act. 
upon  all  corporations  organized  under  it.  Neither  the  in- 
cidental powers,  nor  the  implied  powers,  however,  need  be 
expressly  mentioned  in  the  incorporation  papers. 

§37.  Incidental  Powers. — Certain  powers  and  facul- 
ties are  essential  to  the  very  existence  of  a  corporation. 
Chief  among  these  are  the  powers:  (1)  To  have  continuous 
succession  under  one  name  during  the  life  of  the  corpora- 
tion, without  its  being  subject  to  dissolution  or  change  of 
status  by  the  death,  withdrawal,  or  legal  disability  of  any 
member  of  the  corporation;  (2)  To  take,  own,  and  grant 
property;  (3)  To  make  contracts  within  the  scope  of  its 
granted  authority;  (4)  To  sue  and  be  sued  in  the  corporate 
name;  (5)  To  receive  grants  of  privileges  or  immunities 
from  the  legislature;  (6)  To  make  by-laws;  and  (7)  To  have 
and  use  a  corporate  seal. 

Many  incidents  to  corporate  existence  are  not  abso- 
lutely essential,  and  may  not  exist,  or  may  be  changed  by 
statute.  Such  are  exemption  of  stockholders  from  personal 
liability  for  the  debts  of  the  corporation,  and  in  rare  in- 
stances, power  to  purchase  and  hold  real  estate,  and  to  have 
and  use  a  corporate  seal. 

An  association  organized  under  legislative  sanction  and 
having  these  general  incidents  and  attributes,  is  legally  a 
corporation,  unless  there  is  an  express  declaration  of  the 
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legislature  to  the  contrary.  ^  In  the  case  of  Thomas  v.  Da- 
kin,  ^  which  was  an  action  by  the  president  of  an  association 
formed  under  an  act  to  authorize  *'the  business  of  banking, '^ 
and  which  action  was  brought  to  recover  three  bills  of  ex- 
change, it  was  found  that  the  association  was  not  a  corpora- 
tion by  explicit  enactment  but  that  it  had  certain  attributes 
of  a  corporation,  namely, — exemption  from  individual  lia- 
bility for  the  debts  of  the  company;  exemption  from  disso- 
lution by  the  death  or  insanity  of  any  member;  the  right  of 
each  member  to  transfer  his  share  in  the  stock  of  the  com- 
pany; and  the  right  to  compel  the  comptroller  and  his  suc- 
cessors to  act  as  trustees  (directors)  in  the  affairs  of  the  as- 
sociation so  long  as  it  should  exist.  The  long  and  learned 
opinion  of  Justice  Bowen  in  this  case  is  to  the  effect  that  no 
particular  words  are  necessary  to  create  a  corporation,  but 
that  equivalent  words  are  sufficient;  and  that  the  various 
incidents  and  attributes  of  the  banking  association  con- 
ferred by  statute  could  exist  in  no  other  body  than  a  body 
corporate. 

§38.  Implied  Powers. — The  general  rule  with  refer- 
ence to  implied  powers  of  a  corporation  is  that  express  leg- 
islative authority  to  do  a  certain  thing  which  is  usually  im- 
plied, does  not  necessarily  imply  a  prohibition  to  do  other 
things  which  would  likewise  have  been  implied.  Thus,  au- 
thority to  raise  money  by  bonds  secured  by  mortgage  upon 
corporate  property  has  been  held  not  to  be  a  prohibition  to 
borrow  money  on  mortgage  otherwise  than  by  the  issue  of 
bonds.  ^  So,  too,  a  corporation  having  power  to  purchase 
property  has  an  implied  power  to  purchase  on  credit.  Like- 
wise, the  power  to  borrow  carries  with  it  the  power  to  se- 
cure the  indebtedness  by  mortgage  of  some  or  all  of  the 
company's  property.  *  There  are  many  implied  powers  in- 
cident to  the  express  powers  of  every  corporation,  and,  in- 
deed, in  almost  every  case,  these  powers  are  so  numerous 
and  various  as  to  defy  any  definite  enumeration. 

§39.    Extent  and  Exercise  of  Power. — ^All  powers  not 

*  People  V.  Assessors  of    Village    of  *  Brown  v.  Citizens*  Ice,  etc.,  Co.,  66 

Watertown,    1    Hill    (N.   Y.)    620;  Atl.  Rep.  (N.  J.)  181. 

Liverpool  Ins.  Co.  v.  Massachusetts,  *Hopson  v.  Aetna  Axle  Co.,  50  Conn. 

10  Wall  (U.  S.)  506.  597;  Thompson  v.  Lambert,  44  la. 

«22  Wend.  (N.  Y.)  9.  239;  Ward  v.  Johnson,  95  Ul.  215. 
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incidental  to  the  essential  operation  of  a  corporation  or  not 
affirmatively  granted  to  it,  either  expressly  or  impliedly, 
are  denied.  A  corporation  being  merely  the  creature  of 
the  legislature,  has  such  powers  only  as  are  iacidental  to  cor- 
porate existence,  or  as  are  expressly  or  impliedly  conferred 
upon  it  by  the  legislative  act  of  incorporation. 

In  cases  of  doubt,  the  articles  of  incorporation  or  char- 
ter are  to  be  most  strongly  construed  in  favor  of  the  public 
and  against  the  corporation.  This  rule  of  strict  construc- 
tion applies  to  grants  of  ordinary  privileges  as  well  as  to 
grants  of  exclusive  privileges  or  exemptions.  '^  Powers 
and  privileges  in  derogation  of  common  right,  or  such  as 
are  not  common  to  individuals,  will  never  be  implied,  but 
must  be  expressly  conferred.  *  On  the  other  hand,  when 
the  language  to  be  construed  does  not  involve  a  grant  of 
property  or  of  rights  in  which  the  public  is  interested,  the 
grant  of  power  should  be  construed  according  to  its  fair 
and  natural  meaning  with  reference  to  the  purposess  and 
objects  of  the  corporation. 

Words  conferring  general  authority  are  to  be  construed 
literally  and  held  to  apply  only  to  persons  or  things  of  the 
same  general  kind  or  class  as  those  specifically  mentioned.  "^ 
The  presumption  is  that  the  acts  of  a  corporation  are  with- 
in its  powers;  and  the  burden  of  showing  the  contrary  rests 
upon  the  party  who  objects.  * 

$40.  Power  to  Purchase  Real  or  Personal  Property. — 
A  corporation  has  the  implied  power,  in  the  absence  of  ex- 
press restrictions,  to  purchase  any  property,  real  or  per- 
sonal, that  may  be  reasonably  necessary  or  proper  to  accom- 
plish the  purposes  for  which  it  was  created.  A  railroad 
company  has  the  implied  power  to  purchase  iron  rails  for 
use  in  building  its  road,  but  it  has  no  power  to  purchase 
them  for  the  purpose  of  speculation.    So,  dealings  by  a  rail- 

•  Lincoln  St.  Ry.  Co.  v.  City  of  Lin-  Ings"   were  limited   to   lands   and 

coin,  61  Neb.  109.  buildings  acquired  for  the  purpose 

•  See   opinion  of  Chief  Justice  Mar-  of  purchasing,  leasing,  working  or 

shall  in  Providence  Bank  v.  Bill-  selling   mines   and   minerals.      Di- 

ings,  4  Pet.  (U.  S.)  514.  rectors,  etc.,  v.  Riche.  L.  R.  7  H. 

•  So,  where  the  charter  of  a  corpora-  L.  653. 

tion  authorized  it     "to     purchase,  'Downing  v.  Road  Co.,  40  N,  H.  230; 

lease,  work,  and  sell  mines,  min-  Thomas  v.  Railroad  Co.,  101  U.  S. 

erals,  land,    and    buildings,"    the  71;    Patterson    v.    Robinson,    116 

general  words    "lands    and    build-  N.  Y.  193. 
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road  company  in  biUs  and  notes  would  be  ultra  vires — i.  e. 
beyond,  or  out  of  the  power,  of  the  corporation; — but  it  may 
take  bills  or  notes  in  the  course  of  its  business,  as  to  secure 
a  debt  due  to  it. " 

§41.    Power  to  Dispose  of  or  Encumber  Property. — In 

the  absence  of  express  restrictions,  a  corporation  has  the 
implied  power  to  convey,  lease  or  mortgage  any  or  all  of  its 
real  or  personal  property.  The  power  of  a  corporation  to 
execute  a  mortgage  on  its  property  necessarily  follows  the 
power  to  alienate  absolutely,  since  every  mortgage  may  be- 
come an  absolute  conveyance  by  foreclosure.  If  the  legis- 
lature confers  upon  a  corporation  the  power  to  mortgage 
its  property  without  limitation,  it  authorizes  a  mortgage  of 
the  entire  corporate  property.  ^^  Furthermore,  if  a  cor- 
poration has  the  power  to  mortgage  its  property,  it  like- 
wise has  the  power  to  borrow  monev  and  issue  bonds  there- 
for. ^^ 

§42.  Power  to  Borrow  Money. — Whenever  the  nature 
of  the  authorized  business  of  a  corporation  makes  it  exped- 
ient for  it  to  borrow  money,  it  has  the  power  so  to  do,  pro- 
viding there  are  no  express  restrictions  in  the  articles  of 
incorporation;  but  it  cannot  do  so  for  an  unauthorized  pur- 
pose. For  instance,  a  building  association  has  no  implied 
power  to  borrow  money  for  the  purpose  of  lending  it 
again. ^^  It  has  been  held,  however,  that  the  validity 
of  a  loan  cannot  be  impeached  because  of  an  intention  on 
the  company's  part,  unknown  to  the  creditor,  to  misapply 
the  moneys  and  divert  them  to  some  ultra  vires  object.  ^^ 

It  would  seem  from  this  that  there  is  no  necessity  of 
expressing  in  an  incorporation  paper  the  power  to  borrow 
money  as  one  of  the  objects  of  the  corporation;  and  it  has 
been  held  that  any  provision  that  may  be  inserted  on  the 
subject  is  restrictive  in  character,  although  this  question  is 
somewhat  unsettled.  " 

§43.    Power  to  Execute  Negotiable  Paper. — Incidental 

•Goodrich  v.  Reynolds,  31  111.   490.  35  Ohio  St.  258. 

"  Pumphrey  v.  Threadgill,  9  Tex.  Civ.  "  National  Home  Bid.  Ass'n  v.  Home 

App.   184.  Savings  Bank,  181  111.  35. 

"Gloniger     v.      Railroad     Co.,     139  "Commonwealth  v.   Smith,   10  Allen 

Pa.  13.  (Mass.)   448. 

^  State  V.  Oberlin  Bid.  &  Loan  Ass'n, 
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to  the  power  to  borrow  is  the  power  to  give  the  lender  some 
written  evidence  of  the  debt.  This  evidence  may  be  put  in 
the  most  convenient  and  available  form  ,unless  the  incor- 
poration papers  contain  an  express  prohibition  of  certain 
forms.  Bonds  are  merely  contracts — evidences  of  debt  and 
promises  of  payment — under  seal.  They  may  have  the  re- 
quisites of  negotiable  instruments  or  they  may  be  only  as- 
signable as  ordinary  contracts.  In  either  case  they  must  be 
authorized  by  an  express  power  to  borrow  money.  The 
issue  of  irredeemable  bonds, — that  is  bonds  making  a  per- 
petual indebtedness — ^however,  is  ultra  vires  unless  express- 
ly sanctioned  by  the  legislature.^^ 

It  is  held  in  England  that  a  corporation  cannot  issue 
negotiable  instruments  unless  the  power  is  given  expressly 
or  by  necessary  implication  from  the  nature  of  its  business; 
but  in  this  country  a  corporation  has  the  implied  power  to 
make  or  indorse  promissory  notes,  and  to  draw,  indorse,  or 
accept  bills  of  exchange,  if  such  acts  are  appropriate  and 
proper  in  carrying  out  the  purpose  for  which  it  was  created. 
Thus,  a  railroad  company  having  power  to  construct  and 
operate  its  road  may  incur  debts  in  carrying  out  its  object; 
and  where  a  debt  has  been  lawfully  incurred  it  may  execute 
a  promissory  note  or  issue  a  bill  of  exchange  in  payment 
thereof,  or  it  may  raise  money  on  a  promissory  note  for  the 
purpose  of  making  such  payment.  ^® 

The  power  to  become  guarantor  or  surety  for  another 
person  is  not  ordinarily  incident  to  general  trading  corpora- 
tions, and  there  must  be  an  express  grant  of  such  power  in 
order  to  make  such  acts  legal.  On  the  same  principal,  it 
has  been  held  that  a  corporation  has  no  implied  power  to  ex- 
ecute or  endorse  a  note  as  an  accommodation.  ^^  There 
may,  however,  be  circumstances  under  which  a  corpora- 
tion would  have  the  power  to  guarantee  the  debt  of  a  per- 
son or  of  another  corporation.  Thus,  having  authority  to 
make  a  certain  kind  of  contract  may  necessarily  imply  that 
the  corporation  shall  act  as  a  guarantor.  ^^ 

§44.    Power  to  Enter  Into  Partnerships  or  Consolida- 

"  Taylor   t.    Phila.,   etc.,   R.    R.   C!o.,  Bank,  86  Fed.  Rep.  742;  National 

7   Fed.   Rep.   386.  Bank  v.  Young,  41  N.  J.  Eq.  531. 

"  Union  Bank  v.  Jacobs,  6  Humpli.  "  A  corporation  may  guarantee  its 
(Tenn.)    515.  bonds.     Chicago  R.  I.  &  P.  R.  Co. 

"Park  Hotel  Co.  v.  Fourth  National  v.  Howard,  7  Wall.  (U.  8.)  892. 
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tions. — The  power  to  become  a  member  of  a  partnership  is 
one  which  in  general  is  foreign  to  the  nature  of  a  corpora- 
tion; for  among  other  reasons  the  other  partner  would 
legally  have  the  power  to  bind  the  corporation  in  the  course 
of  partnership  business  and  by  so  doing  virtually  supersede 
the  corporate  powers  granted  by  the  legislature.  So,  with- 
out clear  affirmative  authority,  contained  in  its  articles  of 
incorporation,  or  granted  by  express  legislative  action,  no 
corporation  has  power  to  become  a  member  of  a  partner- 
ship. " 

The  rule  that  corporations  can  not  enter  into  a  part- 
nership agreement  does  not  prevent  a  corporation  and  a 
natural  person,  or  two  corporations,  from  entering  into  a 
joint  contract,  or  taking  property  as  tenants  in  common. 
Nor  does  this  rule  prevent  a  railroad  company  from  enter- 
ing into  a  traffic  agreement  with  connecting  carriers  for  the 
transportation  of  freight  and  passengers  over  the  connect- 
ing lines,  and  for  a  division  of  the  receipts  thus  arising.  ^^ 

An  agreement  to  enter  into  a  combination  with  other 
corporations  through  the  medium  of  a  trust  for  the  pur- 
pose of  bringing  the  various  corporations  under  one  man- 
agement, is  ultra  vires  and  contrary  to  public  policy.  Any 
agreement  between  corporations  which  has  for  its  object 
the  creation  of  a  monopoly  by  an  unreasonable  restraint  of 
competition  is  usually  declared  illegal  by  statute,  and  is  al- 
ways held  to  be  contrary  to  public  policy.  Any  such  com- 
bination renders  the  trust  or  combination  liable  to  dissolu- 
tion. 

In  the  case  of  Addyston  Pipe  and  Steel  Co.  v.  United 
States,^^  the  United  States  government  enjoined  by  legal 
action  six  corporations,  which  were  engaged  in  the  manu- 
facture and  sale  of  iron  pipe,  from  further  acting  under  or 
carrying  on  an  alleged  combination  between  them  in  re- 
straint of  interstate  trade.  The  corporations  had  entered 
into  a  contract  whereby  it  was  agreed  that  there  should 
be  no  competition  between  them.  The  effect  was  to  en- 
hance the  price  of  iron  pipe.  It  was  there  held  that  the  com- 
bination was  illegal  because  it  effectually  stifled  competi- 

*•  People  V.   North   River   Sugar  Re-  19  N.  J.  Eq.  13;  Chi.  &  Alton  R. 

finery  Co.,  121  N.  Y.  582.  Co.  v.  Mulford,  162  111.  522. 

"•Sussex  R.  Co.  v.  Morris  &  E.  R.  Co.,      "  175  IT.  S.  211. 
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tion  and  increased  prices.  The  judgment  of  the  lower 
court  perpetually  enjoining  the  defendants  from  maintain- 
ing the  combination  was  affirmed. 

A  corporation  has  no  power  to  consolidate  with  another 
corporation  unless  such  power  is  expressly  conferred  upon 
each  corporation.  The  legal  effect  of  such  a  consolidation 
is  to  create  a  new  corporation,  and  this  cannot  be  done  leg- 
ally without  the  consent  of  the  legislature. 

§45.    Power  to  Purchase  Its  Own  or  Other  Stock. — The 

English  rule,  that  unless  expressly  authorized  a  corpora- 
tion has  no  power  to  purchase  its  own  stock,  does  not  pre- 
vail in  this  country.  That  doctrine  is  based  upon  the  prin- 
ciple that  the  funds  available  to  creditors  would  be  there- 
by reduced,  and  that  the  number  of  stockholders  to  whom 
creditors  might  ultimately  look  for  payment  is  thereby  de- 
creased. It  has  been  held,  in  this  country,  however,  that 
the  doctrine  does  not  prevent  a  corporation  from  taking  its 
own  stock  as  security  for,  or  in  payment  of,  a  debt  due  to 
it.  2^ 

The  National  Banking  Act  expressly  prohibits  a  na- 
tional bank  from  making  any  loan  or  discount  on  the  se- 
curity of  the  shares  of  its  own  capital  stock,  or  from  be- 
coming the  purchaser  or  holder  thereof  unless  such  security 
or  purchase  shall  be  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  good  faith.  That  act  further  pro- 
vides that  stock  so  purchased  or  acquired  shall,  within  six 
months  from  the  date  of  its  purchase,  be  sold  or  disposed 
of  at  public  or  private  sale.  ^^ 

Although  it  is  the  general  rule  in  the  United  States, 
that  a  corporation,  in  the  absence  of  express  statutory  or 
charter  restrictions,  may  purchase  its  own  stock,  it  cannot 
do  so  to  the  prejudice  of  its  creditors.  ^^  Its  own  stock 
purchased  by  a  corporation  may  be  reissued  by  it. 

The  power  of  a  corporation  to  purchase  stock  in  an- 
other corporation  may  be  conferred  by  a  state,  but  is  not 
implied.  Were  there  no  restrictions  on  this  power,  a  cor- 
poration's authority  might  become  unlimited.  It  might 
thus  obtain  control  of  other  corporations,  and  under  their 

''Morgan  v.   Lewis,   46   Ohio   St.    1;  U.  S.  676. 

City  Bank  v.  Bruce,  17  N.  Y.  507.      ^  Burnes   v.   Burnes,   132    Fed.    Rep. 
**  First  National  Bank  v.  Stewart,  107  485. 
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powers  do  an  entirely  different  business  than  was  originally 
contemplated  in  its  charter.  The  usual  exceptions  of 
course  exist  in  the  cases  of  a  corporation  taking  its  own,  or 
another  corporation's  stock  as  security  for  loans  or  in  pay- 
ment of  debts  due  it.  It  has  been  held,  however,  that  a  cor- 
poration may  sell  its  property  to  another  corporation  and 
take  in  payment  stock  which  is  to  be  distributed  to  its 
members;  ^^  but  this  is  not  the  better  rule.  ^® 


CHAPTER  VI. 

PROPERTY,   CONTRACT  RIGHTS,     AND  OBLIGATIONS. 

§46.  Status  of  Corporate  Property. 

47.  Acquisition,  Ownership  and  Disposition  of  Property. 

48.  Illegal  Transfers  of  Corporate  Property. 

49.  Limitation   of  Contract   Rights. 

50.  Rights  Under  Illegal  Contracts. 

51.  Enforcement  of  Corporate  Rights. 

52.  Contractual  Obligations.  , 

§46.  Status  of  Corporate  Property. — The  theory  of 
legal  entity  as  applied  to  corporations  is  of  peculiar  import- 
ance with  respect  to  the  ownership  and  disposition  of  cor- 
porate property.  The  members  of  a  corporation  do  not,  in 
their  individual  capacity,  own,  nor  can  they  dispose  of,  its 
property;  but  the  corporation  itself  has  exclusive  and  com- 
plete control  thereof  under  the  corporate  name.  Corpor- 
ate property  does  not,  in  any  legal  sense,  vest  in  or  belong 
to  the  individuals  composing  the  corporation;  although  it 
has  been  held  that  a  stockholder  has  such  a  beneficial  inter- 
est in  the  corporate  property  as  to  give  him  an  insurable 
interest  therein.  ^  All  actions  affecting  corporate  prop- 
erty and  interests  must  be  brought  by  or  against  the  cor- 
poration as  an  entity,  distinct  from  its  members  or  stock- 
holders individually. 

The  layman  owning  all  or  a  majority  of  the  stock  of  a 
corporation  often  considers  himself  as  having  individual 
authority  over  affairs  concerning  the  property  of  the  cor- 
poration, to  the  extent  perhaps,  of  attempting  to  bind  the 
corporation  by  contracts  made  by  him,  or  pledges  or  admis- 
sions by  him,  as  the  company's  agent.     Such  acts,  whether 

■Holmes,   etc.,   Co.    v.    Homes,   etc.,  Ala.  263. 

Co.,   127  N.  Y.   252.  *  Warren  v.  Insurance  Co.,  31  Iowa, 

"Morris  t.    Ely  ton    Land    Co.,    125  464. 
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perfomed  before  or  after  incorporation,  unless  authorized 
or  ratified  by  the  corporation  itself,  do  not  bind  the  corpora- 
tion, any  more  than  the  contracts  or  admissions  of  a  stran- 
ger. ^ 

In  the  case  of  Button  v.  Hoffman,^  the  plaintiff,  as  sole 
owner  of  the  stock  of  a  manufacturing  company,  brought 
suit  in  his  own  name  to  replevin  certain  property  standing 
in  the  name  of  the  corporation,  on  the  theory  that,  owning 
all  the  stock  of  the  corporation  he  was  in  fact  the  corpora- 
tion. It  was  held  that  in  order  for  the  plaintiff  to  recover 
he  must  show  legal  title  to  the  property  in  himself  person- 
ally; and  that  "a  shareholder  in  a  corporation  has  no  legal 
title  to  its  property  or  profits  until  a  division  is  made"  by 
the  directors  or  proper  officers  of  the  corporation  or  by  ju- 
dicial determination. 

§47.  Acquisition,  Ownership  and  Disposition  of  Prop- 
erty.— The  power  to  acquire  and  hold  property  essential 
and  suitable  for  the  business  of  the  corporation,  as  stated 
in  its  corporate  powers,  exists  in  a  corporation  generally, 
without  being  expressly  conferred  by  the  charter  or  the  ar- 
ticles of  incorporation.  Corporations  have  the  capacity  to 
take  and  hold  real  and  personal  property  the  same  as  in- 
dividuals, except  as  this  implied  power  is  limited  by  posi- 
tive legislation,  by  tacit  implication,  or  by  charter  restric- 
tions. 

In  England,  at  one  time,  all  corporations  were  prohib- 
ited by  the  statutes  of  mortmain  from  taking  and  holding 
land  without  a  license  from  the  crown;  but  these  statutes 
have  never  been  recognized  in  any  of  the  United  States,  ex- 
cept in  Pennsylvania  where  a  statutory  license  is  still  re- 
quired in  order  for  a  corporation  to  retain  such  property.  * 

§48.  Illegal  Transfers  of  Corporate  Property. — In 
nearly  all  of  the  states  there  are  statutes  prohibiting  the 
impairment  of  the  capital  stock  of  corporations.  As  a  re- 
sult of  this  prohibition  a  transfer  of  corporate  property 
without  consideration  to  the  corporation  itself  is  illegal. 

'Davis  V.  Creamery  Co.,  48  Neb.  471;  lock  v.  Moulton,  15  Vt.  519;   and 

Polleys  V.   Insurance  Co.,   14   Me.  Baldwin  v.  Canfleld,  26  Minn.  43. 

141.  'Leazure  v.  Hillegas,  7  S.  &  R.  (Pa.) 

»61  Wis.   20;    and  see,  also,  Parker  313;    Miller  v.  Porter,  53  Pa.  St. 

V.  Hotel  Co.,  96  Tenn.  252;  Whee-  292. 
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The  transfer  by  a  subsisting  corporation  of  all  its  property 
and  assets  of  every  kind  to  another  corporation,  in  sole  con- 
sideration of  the  issuance  of  the  stock  of  the  latter  to  the 
stockholders  of  the  former,  is,  in  effect,  an  attempted  dis- 
tribution to  them  of  all  the  property  and  assets  of  the  cor- 
poration making  such  transfer,  and  is  contrary  to  and  ii^ 
violation  of  such  prohibitory  statutes.^  On  the  other  hand 
where  there  are  no  creditors,  and  no  stockholders  object,  it 
may  be  stated  that,  as  a  general  rule,  a  private  corporation, 
as  against  all  other  parties  but  the  state,  may  sell  and  dis- 
pose of  all  its  property  except  its  franchise  of  existence.  ° 

§49.  Limitation  of  Contract  Rights. — Corporations 
may  enter  into  contracts  which  are  required  to  effectuate 
the  purpose  of  their  creation.  This  power  is  coextensive 
with  the  ordinary  powers  not  expressly  restricted.  Con- 
ceding that  a  corporation  has  within  the  limits  of  its  cor- 
porate authority,  the  same  power  as  an  individual  to  con- 
tract, it  is  always  subject  to  the  qualifications  that,  as  al- 
ready stated,  the  contract  must  be  within  the  limits  of  its 
powers  as  expressed  in  its  incorporation  papers. 

Contracts  of  a  corporation  which  are  not  contrary  to 
the  express  provisions  of  its  charter  are  presumed  to  be 
within  its  powers,  and  the  burden  of  proving  invalidity  for 
that  reason,  rests  upon  the  party  denying  authority.  '^ 
Where  the  signature  of  the  officers  of  a  corporation  appear, 
with  the  corporate  seal  attached,  a  presumption  exists  that 
the  corporation  had  power  to  make  the  contract  and  that 
the  officers  acted  within  the  law. 

§50.  Rights  Under  Illegal  Contracts.— It  is  self-evi- 
dent that  contracts  of  a  corporation  prohibited  by  law  can- 
not be  enforced.  \  Corporations  stand  in  the  same  position 
in  this  respect,  as  natural  persons. 

A  marked  distinction  which  should  be  clearly  noted  ex- 
ists between  "illegal  contracts"  and  "ultra  vires"  contracts. 
The  latter  are  those  contracts  that  are  "beyond  the  power" 
of  the  corporation  to  make.  That  is  to  say,  they  are  con- 
tracts which  are  not  within  the  scope  of  the  corporate  au- 

'  Schoake  v.  Eagle  Automatic  Can  Co.,  '  Gorder  v,  Ganning  Co.,  36  Neb.  548; 

136  Cal.  472.  Ohio,  etc.,  R.  Co.  v.  McCarthy,  96 

*Read  v.  Citizens'  St.  R.     Co.,     110  U.  S.  258. 

Tenn.  316. 
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thority  as  set  forth  in  the  powers  granted  the  corporation, 
^he  former  are  those  contracts  entered  into  in  violation  of 
a  statute,  or  of  a  principle  of  the  common  law,  and  are  con- 
trary to  law  regardless  of  whether  the  parties  thereto  are 
corporations  or  natural  persons.  ^ )  v. 

The  same  rules  apply  to  contracts  prohibited  by  law,  as 
apply  to  those  which  are  contrary  to  public  policy.  In  the 
case  of  Providence  Tool  Co.  v.  Norris,  ^  the  plaintiff  sought 
to  recover  on  a  contract  whereby  the  defendant  corpora- 
tion agreed  to  pay  a  stipulated  sum  in  consideration  of  the 
plaintiff  procuring  for  it  a  contract  from  the  government 
to  furnish  the  latter  certain  supplies.  This  being  nothing 
more  nor  less  than  a  lobbying  contract,  the  court  ruled  that 
the  agreement  was  void,  as  being  against  public  policy,  say- 
ing, in  part:  "The  law  looks  to  the  general  tendency  of 
such  agreements;  and  it  closes  the  door  to  temptation,  by 
refusing  them  recognition  in  any  courts  of  the  country." 
So,  a  contract  between  two  railroad  companies  by  which 
one  agreed  to  refrain  from  applying  to  the  legislature  for  a 
land  grant,  and  to  assist  the  other  in  obtaining  it,  was  held 
void  as  against  public  policy.  ^^ 

§51.  Enforcement  of  Corporate  Rights. — The  consid- 
eration of  the  contract  rights  of  corporations  leads  to  the 
discussion  of  the  rights  of  actions  at  law  and  suits  in  equity 
by  or  against  corporations.  All  actions  or  suits  brought 
by  or  against  the  corporation,  itself,  are  carried  on  in  the 
same  manner  that  actions  or  suits  between  individuals  are 
carried  on,  a  private  corporation  being  a  "person"  or  "citi- 
zen" within  the  meaning  of  the  statutes  referring  to  the 
jurisdiction  of  courts,  and  the  right  to  sue  and  be  sued.  Ac- 
cordingly, a  corporation  may  maintain  and  defend  legal  ac- 
tions; may  confess  judgment,  compromise  an  action  by  or 
against  it,  or  submit  a  matter  in  dispute  to  arbitration.  As 
regards  suits  in  equity,  it  is  a  well  established  rule  that  a 
corporation  may  sue  in  its  own  name,  or  the  stockholders 
may  sue  on  behalf  of  the  corporation  for  a  wrong  done  it. 
In  the  latter  case,  the  action  should  be  commenced  in  the 
names  of  all  the  stockholders,  ^^  but  the  decree  must  be  for 

"Visalia  Gas,  etc.,  Co.  v.  Sims,   104  Chicago,  etc.,  Co.,  75  Wis.  224. 

Cal.  326.  "Jefferson,  etc..  Bank  v.  Frances,  23 
•2  Wall.   (U.  S.)  45.  So.  Rep.  (Ala.)  48. 

"Chippewa    Valley,    etc.,    R.    Co.    v. 
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the  benefit  of  the  corporation  as  an  individual  entity,  and 
not  for  the  complainant  stockholders  individually.^^ 

Corporations  also  have  the  same  right  as  a  natural  per-    ^ 
son  to  maintain  a  libel  in  admiral  ty,  in  rem  or  in  personam,    \ 
to  recover  for  salvage  services,  to  enforce  any  maritime  con-    - 
tract,  or  to  recover  for  a  maritime  tort.  ^^ 

§52.  Contractual  Obligations. — The  relation  between 
corporate  creditors  and  a  corporation  is  of  chief  importance 
in  considering  the  contractual  obligations  of  the  corpora- 
tion. A  debtor  corporation  occupies  the  same  legal  posi- 
tion as  a  natural  person  in  the  same  circumstances.  If  the 
corporation  is  insolvent  it  holds  its  property  as  an  insolvent 
natural  person  does,  and  its  assets  are  not  a  trust  fund  for 
the  benefit  of  creditors  in  any  proper  sense.  The  assets  are, 
however,  subject  to  distribution  for  the  equal  benefit  of  all 
the  creditors.  The  capital  of  a  corporation  is  the  basis  of 
its  credit.  It  is  a  substitute  for  the  individual  liability  of 
those  who  own  the  stock.  Those  who  give  the  corporation 
credit  on  the  faith  of  its  capital  have  the  right  to  assume 
that  it  has  paid-in  capital  to  the  amount  which  it  represents 
itself  as  having.  If  the  representation  is  false,  it  is  a  fraud 
upon  them,  and  in  case  the  corporation  becomes  insolvent, 
the  law,  as  a  matter  of  common  justice,  compels  the  delin- 
quent stockholders  to  make  good  such  representation  by 
paying  for  their  stock  in  full.  This  is  known  as  the  *  'stock- 
holders'  Liability"  law. 

It  is  often  said  that  the  assets  of  a  corporation  are  a 
trust  fund  for  the  benefit  of  its  creditors;  but,  if  a  creditor 
is  a  simple  contract  creditor,  that  is,  has  acquired  no  lien, 
he  has  no  legal  right  to  the  corporate  property.  There  is  no 
direct,  express,  or  implied  trust  attached  to  corporate  prop- 
erty unless  by  the  transfer  of  the  property  a  fraud  was  per- 
petrated upon  the  creditors  of  the  corporation.  Statutes 
in  practically  all  the  states  expressly  provide  for  the  ap- 
pointment of  a  receiver,  and  also  for  the  winding  up  of  a  cor- 
poration, under  certain  circumstances  at  the  suit  of  credi- 
tors. (In  the  absence  of  statute,  a  court  of  equity  has  juris- 
diction to  appont  a  receiver,  on  the  application  of  a  creditor 
who  has  exhausted  his  remedies  at  law,  for  the  purpose  of 

"Landls   t.    Sea    Isle,    etc.,    Co.,    53      "The  Cammanche,   8   Wall.   au.   S.) 
N.  J.  Eq.  C54.  448. 
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preserving  the  corporate  assets  which  he  is  entitled  to  hav^ 
applied  to  the  payment  of  his  claim. 


CHAPTER  VII. 

ULTRA  VIBES  ACTS. 

§53.  General   Principles. 

54.  The  Strict  Doctrine. 

55.  The   Liberal  Doctrine. 

56.  Application   of    Principles. 

57.  Parties  Entitled  to  Raise  the  Question. 

§53.  General  Principles. — ^A  corporate  act  is  "ultra 
vires,"  or  "extra  vires, '^ — the  former  term  is  preferable,—^ 
when  it  is  outside  or  beyond  the  objects  for  which  the  cor- 
poration was  created  as  defined  by  the  laws  governing  its  in- 
corporation. Briefly  stated,  an  ultra  vires  act  is  nothing 
more  than  an  unauthorized  act.  The  term  has  been  con- 
fused with  an  unwarranted  assumption  of  authority  by  an 
officer  or  agent  of  the  corporation;  or  an  act  not  in  conform- 
ity with  the  charter  or  by-laws;  or  an  ordinary  illegal  act, 
as  discussed  in  the  preceding  chapter.  All  acts  other  than 
those  under  powers  expressly  conferred  and  such  as  are  sub- 
ordinate, incidental  and  essential  to  the  existence  of  a  cor- 
poration, are  necessarily  ultra  vires. 

A  charter  not  only  grants  rights  but  it  imposes  duties, 
and  in  order  to  exercise  the  rights,  the  corporation  must  as- 
sume the  duties. 

§54.  The  Strict  Doctrine. — Under  this  doctrine,  the 
ultra  vires  act  is  not  only  voidable,  but  it  is  absolutely  and 
wholly  void.  This  view  of  the  subject  is  equivalent  to  say- 
ing that  it  is  impossible,  legally,  for  a  corporation  to  do  an 
act  that  is  not  authorized  by  its  charter.  The  reason  of  the 
rule  seems  to  be  that  a  corporation  is  a  corporation  for  cer- 
tain purposes  only,  and  that  apart  from  these  purposes  it 
has  legally  no  existence,  and  that  its  acts,  apart  from  its  au- 
thorized and  designated  purposes,  are  nothing  more  or  less 
than  a  nullity.  The  case  of  Strauss  v.  Eagle  Ins.  Co.,^  furn- 
ishes an  example  of  this  doctrine.  In  that  case,  a  corporation, 
acting  ultra  vires,  had  entered  into  a  contract  and  taken  the 

*5    Ohio   St.    60;    see   also   Davis  v.  Old  Colony  R.  Co.,  131  Mass.  258. 
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note  of  a  third  person  endorsed  by  the  other  party  to  the 
contract.  It  was  held  that  the  corporation  acquired  no  title 
to  the  note  and  could  not  coUect  the  amount  due  thereunder. 

§55.  The  Liberal  Doctrine. — The  courts  of  the  present 
time  are  inclined  to  place  a  reasonable  construction  on  the 
former  strict  doctrine  and  consider  many  beneficial  acts  in- 
tra vires  which  would  not  have  been  so  considered  under 
earlier  industrial  conditions.  ^ 

The  weight  of  authority  now  is  that  the  question  of  the 
authority  of  a  corporation  to  do  certain  acts  cannot  be  raised 
as  to  a  transaction  which  has  been  fully  executed.  Under 
both  doctrines,  the  rule  as  to  executory  contracts  is  that 
ultra  vires  executory  contracts  are  unenforceable.  A  cor- 
poration has  no  right  or  authority  to  exceed  its  powers,  but, 
as  in  the  case  of  an  individual,  it  is  possible  for  it  to  do 
wrong,  and,  having  done  so,  the  act  will  be  considered  the 
act  of  the  corporation,  even  though  strictly  beyond  its 
granted  powers,  and  it  will  be  held  responsible  for  said  act 
accordingly.  Liabilities  thus  incurred  and  rights  thus  ac- 
quired will  be  binding  and  must  be  recognized. 

§56.  Application  of  Principles.  The  doctrine  of  ultra 
vires  in  its  operation  and  application  can  have  no  effect  on 
the  existence  of  the  corporation  as  such.  A  valid  corpor- 
ate organization  is  neither  impeached  nor  vitiated  by  an 
ultra  vires  act.  However,  an  ultra  vires  act  may  furnish 
grounds  for  the  forfeiture  of  the  charter  of  a  corporation  at 
the  suit  of  the  state.^ 

The  strict  doctrine  of  ultra  vires, — which  renders  void 
all  contracts  of  corporations  acting  outside  the  scope  of 
their  granted  powers, — ^is  qualified  by  the  principle  that  it 
will  not  be  given  effect  either  for  or  against  the  corpora- 
tion when  it  would  defeat  justice  or  work  a  legal  wrong.  * 
If  an  ultra  vires  contract  is  fully  executed  by  both  parties, 
neither  of  them  can  afterwards  assert  its  invalidity  as  a 
ground  of  relief  against  it.  In  such  cases,  the  maxim,  in 
pari  delicto,  applies.  Thus,  a  corporation  which  has  made 
a  purchase  beyond  its  powers  can  not  recover  the  money 
paid  for  the  goods  received  and  appropriated  by  it.^ 

•Best  Brewing  Co.   v.   Klassen,   185  91  N.  Y.  Sup.  977. 

111.  37.  ♦Chicago,  etc.,  R.   Co.  v.  Union  Pa- 

» People  V.   Railroad   Commissioners,  ciflc  R.  Co.,  47  Fed.  Rep.  15. 
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§57.  Parties  Entitled  to  Raise  the  Question. — An 
ultra  vires  contract  which  is  no  longer  executory,  and 
which  is  not  tainted  by  fraud  or  clearly  prohibited  by  stat- 
ute, or  condemned  by  sound  public  policy,  can  not  be  im- 
peached by  the  corporation  or  any  one  representing  it. 
The  only  remedy  is  one  on  behalf  of  the  state  to  punish  the 
corporations  for  violating  the  law,  or  for  non-user  or  abuse 
of  its  franchise.  The  equitable  rule  of  estoppel  applies  in 
all  such  cases,  as  well.  Thus,  an  executed  contract  for  the 
purchase  by  a  corporation  of  a  claim  for  damages,  though 
ultra  vires,  has  been  held  binding  on  the  seller,  and  in  an 
action  thereon  by  the  corporation  he  was  not  allowed  to 
raise  the  question  of  lack  of  corporate  power  to  purchase 
the  claim.* 

The  courts  generally  refuse  to  lend  their  aid  to  the  en- 
forcement of  ultra  vires  contracts  in  cases  where  the  party 
enters  into  the  contract  with  knowledge  that  it  is  ultra 
vires.  "^ 

The  question  of  ultra  vires  can  only  be  raised  in  a  di- 
rect proceeding  by  the  state  against  the  corporation,  and 
not  in  a  collateral  proceeding  by  another,  except  when  the 
charter  or  incorporating  papers  of  the  corporation  not  only 
specify,  but  by  direct  terms,  or  by  a  fair  implication  from  its 
terms  invalidate,  transactions  outside  of  its  legitimate  cor- 
porate business.  * 


CHAPTER  Vni. 

TORTS  AND  CRIMES. 

§58.  Torts  in  General. 

59.  Torts  Involving  Malice. 

60.  Reason  of  Doctrine. 

61.  Damages. 

62.  Torts  of  Charitable  and  Educational  Corporations. 

63.  Crimes  and  Misdemeanors  in  General. 

64.  Crimes  and  Misdemeanors  Involving  Malice. 

§58.  Torts  in  General. — ^As  a  general  rule,  a  corpora- 
tion, like  a  natural  person,  is  liable  for  the  torts  of  its  offi- 
cers or  agents  perpetrated  within  the  apparent  limits  of 

*  Graton,  etc.,  Mfg.     Co.     v.     Redel-      '  Lucas  v.  White  Line  Transfer  Co.,  70 

sheimer,   28  Wash.   370.  Iowa  451. 

•  Guffey  Petroleum  Co.  v.  Jeff  Chat-      *  St.  Louis  Drug  Co.  v.  Robinson,  81 

son  Townsite  Co.,  107  S.  W.  Rep.  Mo.  18. 

609. 
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their  authority.  It  is  now  firmly  established  that  the  fact 
that  the  wrong  committed  was  not  done  while  actually  op- 
erating within  the  powers  conferred  upon  the  corporation 
is  no  defense  to  an  action  in  tort.  Thus,  where  a  bank, 
through  the  gross  negligence  of  its  agents,  loses  a  special 
deposit  which  it  had  received  with  the  knowledge  and  con- 
sent of  its  officers  and  directors,  it  can  not  avoid  liability 
therefor  on  the  ground  that  the  corporation  had  no  power 
to  accept  the  deposit/  Upon  an  examination  of  modern 
decisions,  it  will  be  found  that  the  courts,  while  largely 
holding  to  the  fiction  of  intangibility  and  limited  capacity, 
have,  nevertheless,  abandoned  the  conclusion  resulting 
from  this  theory  and  have  laid  down  the  now  well-settled 
rule  which  makes  a  corporation  liable  to  an  injured  person 
to  the  same  extent  as  a  natural  person  would  be  under  like 
circumstances.  The  application  of  the  law  to  corporate 
torts  must  be  made  under  the  relation  of  principal  and 
agent  since  the  tort  of  a  corporation  can  be  committed  only 
through  the  acts  of  its  agents.  This  rule  of  liability  of  the 
principal  for  acts  of  the  agent  within  the  scope  of  the  lat- 
ter's  authority  is  known  as  the  rule  of  respondeat  superior. 

§59.  Torts  Involving  Malice. — A  corporation  is  liable 
for  the  torts  of  its  officers  or  agents  done  or  committed 
within  the  apparent  limits  of  their  authority,  even  though 
it  involves  malice  on  the  part  of  the  officer  or  agent.  In- 
tent or  malice  of  the  officers  or  agents  of  a  corporation  in 
committing  torts  while  acting  as  such  officers  or  agents, 
may  be  imputed  to  it.  Early  decisions  were  to  the  effect 
that  a  corporation  could  not  be  guilty  of  a  tort  involving 
malicious  intent,  such  as  deceit,  slander,  libel  or  malicious 
prosecution,  because,  being  impersonal  and  intangible,  it 
could  not  entertain  an  intent  or  malice.^  It  is  true  that  a 
corporation,  itself,  can  not  entertain  malicious  intent,  but 
there  is  no  reason  why  a  specific  intent  or  malice,  enter- 
tained by  an  agent  or  officer  of  a  corporation  in  doing  an 

*  National  Bank  v.  Graham,  100  U.  S.  sentations). 

699;    see  also   Phlla.,   etc.,   R.    R.  *  McClelland  v.  Cumberland  Bank,  24 

V.  Quigley,  21   How.    (U.  S.)    202,  Me.  566;  Owsley  v.  Montgomery  & 

(publishing    a    libel);    Brokaw    v.  W.  Pt.  R.  Co.,  37  Ala.  560;  Chllds 

N.  J.  R.  R.  &  T.  Co.,  32  N.  J.  L.  v.  Bank  of  Missouri,   17  Mo.  213. 

328,    (assault   and   battery);    and  These  and  other  cases  to  the  same 

Peebles  v.  Patapsco  Guano  Co.,  77  effect  have  been  overruled. 
N.  C.  233,  (deceit  and  false  repre- 
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act  for  the  corporation  in  the  course  of  his  employment, 
should  not  be  imputed  to  the  corporation  just  as  any  au- 
thorized act  of  the  agent  or  officer  is  imputed  to  it.  In  ac- 
cordance with  this  rule,  deceit,  slander,  libel,  malicious 
prosecution,  false  imprisonment,  or  conspiracy '  may  now 
be  imputed  to  a  corporation,  not  only  as  a  defense  to  an 
action  but,  also,  for  affirmative  relief. 

§60.  Reason  of  Doctrine. — The  reason  of  the  rule 
that  a  corporation  is  legally  capable  of  committing  a  tort 
is  well  defined  in  a  California  case,*  in  which  it  was  said: 
"The  claim  for  immunity  to  associations  of  men  constitut- 
ing bodies  corporate  is  that  corporations  are  mere  legal 
entities,  which  can  only  be  conceived  of  and  apprehended 
as  existing  in  abstract  contemplation;  and  that  being  mere 
legal  entities,  they  are  utterly,  incapable  of  malevolence, 
and  are  without  the  power  to  will  good  or  evil.  If  it  be 
conceded  that  a  corporation  in  its  nature  and  essence  exists 
in  idea  only,  it  must  be  admitted  that  in  its  manifested 
power  there  is  always  to  be  recognized  the  guiding  and 
controlling  hand  of  human  intelligence,  which  is  the  agency 
by  means  whereof  its  powers  are  carried  into  effect.  It  is 
argued  that  a  corporation  with  certain  defined  powers  and 
privileges  and  no  implied  powers,  cannot  do  a  wrong  of  the 
nature  of  that  complained  of,  because  the  commission  of 
such  wrong  by  the  representative  authority  of  the  body 
politic  and  corporate  is  not  within  the  scope  of  the  objects 
and  purposes  of  the  corporation,  and  therefore  the  stock- 
holders, who  may  have  had  no  malice  toward  the  plaintiff 
and  no  immediate  agency  in  the  publication  of  the  alleged 
libel,  should  not  be  required  to  respond  in  damages  for  the 
wrong  done  by  the  directors.  This  argument  carried  to 
every  legitimate  consequence  would  result  in  entire  im- 
munity to  a  corporation  for  all  wrongs  which  might  be 
committed  by  its  officers,  agents,  and  servants;  because 
the  objects  and  purposes  of  a  corporation,  ascertained 
from  the  organic  law  of  its  being,  do  not  embrace  the 
right  and  privilege  of  committing  torts." 

•  Dodge  V.  Bradstreet  Co.,  59  How.      *  Maynard  v.  Fireman's  Fund  Ins.  C5o., 
Pr.   (N.  Y.)    104;   Dorsey  Machine  34  Cal.  48. 

Co.  v.   McCaffrey,   139   Ind.   545. 
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§61.  Damages. — In  the  case  of  actual  fraud,  and  in 
the  case  of  torts  committed  with  actual  malicious  intent, 
and  in  cases  of  gross  negligence,  a  corporation  is  liable  for 
punitive  or  exemplary  damages,  as  well  as  for  compensa- 
tory damages,  for  the  torts  of  its  officers  or  agents  whose 
acts  are  apparently  authorized  or  ratified.  This  rule  ap- 
plies even  though  the  tort  occurred  in  the  course  of  ultra 
vires  business,  if  such  business  was  authorized  or  ratified 
by  the  governing  board  of  the  corporation.  The  officer  or 
agent  must  have  had  apparent  authority,  his  acts  must 
have  been  ratified,  or  the  corporation  must  have  known  of 
his  incompetency.  Although  there  are  some  cases  to  the 
contrary,^  this  rule  is  supported  by  the  decided  weight  of 
authority.  Exemplary  and  punitive  damages  are  awarded 
not  by  way  of  compensation  to  the  sufferer,  but  by  way  of 
punishment  to  the  wrong-doer,  and  as  an  example  or  warn- 
ing to  others. 

§62.  Torts  of  Charitable  and  Educational  Corpora- 
tions.— The  greater  number  of  courts  favor  the  rule  that  a 
corporation,  the  funds  of  which  are  derived  from  donations, 
and  the  sole  purpose  of  which  is  to  maintain  a  public  char- 
ity, is  not  liable  for  the  torts  of  its  agents  or  servants,  un- 
less it  has  failed  to  use  due  care  in  employing  them.  In 
the  case  of  Downes  v.  Harper  Hospital,®  an  action  was 
brought  to  recover  damages  for  the  death  of  an  insane  pa- 
tient caused  by  jumping  from  a  window  from  which  he  had 
wrenched  the  grating.  The  court  directed  a  verdict  for 
the  defendant,  for  the  reason  that  the  defendant  was  a 
charitable  corporation,  which  could  not  be  made  liable  for 
a  tort.  The  supreme  court  affirmed  the  decision,  holding 
that,  although  patients  who  were  able  to  pay  were  required 
to  do  so,  the  corporation  was  nevertheless  organized  and 
maintained  for  charitable  purposes,  and  could  not  be  made 
liable  for  injuries  sustained  by  reason  of  the  negligence  of 
its  employees. 

To  come  within  this  exemption  from  liability,  the  cor- 
poration must  be  a  purely  charitable  corporation.  Thus, 
it  has  been  held  that  a  cemetery  association,  or  a  young 

•Hopkins  v.  Atl.  &  St,  Lawrence  R.  v,  Mass.  Gen.  Hospital,  120  Mass. 

Co.,  36  N.  H.  9;  Goddard  v.  Grand  432;  Perry  v.  House  of  Refuge,  63 

Trunk  Rwy.  Co.,  57  Me.  202.  Md.  20. 
•101  Mich.  555;   see  also  McDonald 
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men's  Christian  association,  is  not  so  exempt/ 

In  the  application  of  the  principle  that  a  corporation 
can  not  escape  liability  for  tort,  it  makes  no  difference  that 
the  offending  corporation  is  not  a  manufacturing  or  trad- 
ing concern,  but  that  it  was  chartered  solely  for  educational 
purposes.^ 

§63.  Crimes  and  Misdemeanors  in  General. — A  cor- 
poration is  liable  to  indictment  for  a  common  law  or  statu- 
tory crime,  whether  it  consists  of  a  misfeasance  or  non- 
feasance, if  the  prescribed  pimishment  may  be  imposed  on 
a  corporation.  In  many  of  the  earlier  cases  a  distinction, 
with  respect  to  corporate  crimes,  was  made  between  non- 
feasance and  misfeasance  or  malfeasance,  the  courts  hold- 
ing that  an  indictment  would  not  lie  against  a  corporation 
for  malfeasance.^  The  later  rule,  however,  is  that  a  cor- 
poration may  be  indicted  for  misfeasance  or  malfeasance  as 
well  as  for  non-feasance.^^  As  regards  punishment,  in 
the  nature  of  things,  a  corporation  can  not  be  imprisoned, 
but  it  may  be  fined  and  the  fine  enforced  against  its  prop- 
erty or  by  forfeiture  of  its  charter. 

§64.  Crimes  and  Misdemeanors  Involving  Malice. — 
It  has  been  held  in  many  states  that  a  corporation  can  not 
be  guilty  of  an  offense  which  involves  the  element  of  malice 
or  evil  intent,^^  but  the  tendency  of  later  cases  is  to  the 
effect  that  a  corporation  may  be  indicted  for  offenses  in- 
volving malice.^^ 

Malice  is  an  element  of  criminal  libel,  and  an  indict- 
ment will  lie  against  a  corporation  for  libel. ^^  It  has  also 
been  held  that  a  corporation  is  indictable  for  a  criminal  con- 
tempt of  court.^*  There  are  no  reported  decisions  in  which 
a  corporation  has  been  held  responsible  for  offenses  involv- 
ing personal  violence,  but  there  seems  to  be  no  good  reason 
why  it  should  not  be.^^ 

^  Donnelly  v.  Boston  Catholic  Ceme-  "  Delaware   Div.   Canal   Co.   v.   Com- 
tery  Ass'n,  146  Mass.  163;  Chapin  monwealth,  60  Pa.  St.  367. 

V.  Holyoke  Y.  M.  C.  A.  165  Mass.  "State  v.   Atchison,   3   Lea    (Tenn.) 
280.  729;    1  Wharton  Crim.  Law,   §87. 

•  Nims  V.  Mount  Hermon  Boys'  School,  "  State  v.  Atchison,  supra. 

160  Mass.  177.  "Telegram   Newspaper   Co.   v.   Com- 

•  State  V.  Great  Works  Milling  &  Mfg.  monwealth,  Supra. 

Co.,  20  Me.  41.  "Commonwealth    v.    Prop,    of    New 

"People     V.     Detroit     White  Lead          Bedford   Bridge,    2    Gray    (Mass.) 

Works,  82  Mich.,    471    and  cases          339. 
cited. 
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CHAPTER  IX. 

INSOLVENCY   AND    DISSOLUTION. 

§65.  Insolvency  in  General. 

66.  Power  to  Make  General  Assignments. 

67.  Effect  of  Assignment. 

68.  Preference  of  Creditors. 

69.  Appointment  of   Receiver — Rights  and  Duties. 

70.  Effect  of  Receivership. 

71.  Dissolution  and  Winding  Up  of  Corporation. 

72.  Distribution  of  Assets. 

§65.  Insolvency  in  General. — Insolvency  of  a  corpora- 
tion, in  common  parlance,  and  as  dealt  with  under  many 
state  insolvency  and  bankrupt  laws,  is  the  inability  of  a 
corporation  to  pay  its  debts  as  they  mature  in  the  regular 
course  of  business;  while  the  term,  strictly  defined,  means 
that  the  corporation's  liabilities  exceed  the  fair  cash  value 
of  all  its  property.  The  great  weight  of  authority  inclines 
toward  the  former  definition,  allowing,  however,  an  hon- 
est use  of  credit  in  addition  to  the  available  assets  of  the 
corporation.^  A  mere  excess  of  assets  over  liabilities  does 
not  justify  a  court  in  holding  that  a  corporation  is  solvent, 
if  it  has  outstanding  liabilities  which  it  is  unable  to  meet  at 
maturity  in  the  regular  course  of  business.^  Under  the 
Bankrupt  Act,  an  insolvent  is  one  whose  total  assets  at  a 
fair  valuation  are  insufficient  to  pay  his  debts.  State  in- 
solvent laws,  with  few  exceptions,^  apply  alike  to  individ- 
uals and  corporations.  The  United  States  Bankrupt  Act 
applies  to  all  trading,  manufacturing,  and  mining  corpora- 
tions, but  not  to  all  other  corporations.* 

§66,  Power  to  Make  General  Assignments. — In  the 
absence  of  any  positive  prohibitory  law,  a  corporation  or- 
ganized for  pecuniary  gain  may  make  a  general  assign- 
ment, that  is  to  say,  an  assignment  for  the  benefit  of  cred- 


^  Corey  v.  Wadsworth,  99  Ala.  68; 
AUender  v.  State  Bank,  101  la. 
181;  Empire  State  Trust  Co.  v. 
Fisher  Co.,  60  Atl.  Rep,  940. 

*Munson  v.  Ellis,  58  Mich,,  331. 

•Tripp  v.  Northwestern  National 
Bank,  41  Minn.  400. 

*  It  has  been  held  that  the  United 
States  Bankrupt  Act  does  not  apply 
to  building  and  loan  associations, 
banking  corporations,  common  car- 
riers, insurance  companies,  laundry 
companies,   newspaper   advertising 


companies,  theatrical  companies, 
and  water-supply  companies.  See 
In  re  N,  Y,  Building-Loan  Bank- 
ing Co,,  127  Fed.  Rep,  471;  Mur- 
phy V.  Penniman,  105  Md,  452; 
In  re  Phila.,  etc.,  Transp.  Co,,  114 
Fed.  Rep.  403;  In  re  Tontine  Sure- 
ty Co.,  116  Fed.  Rep.  401;  In  re 
White  Star  Laundry  Co.,  117  Fed. 
570;  In  re  Snyder,  etc.,  Co.,  133 
Fed.  806;  In  re  Oriental  Soc,  104 
Fed.  975;  In  re  N,  Y.,  etc..  Water 
Co.,  98  Fed.  Rep.  711. 
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itors.  This  power  is  incidental  to  the  power  to  contract. 
The  power  to  contract  necessarily  includes  the  power  to 
make  debts,  and  the  obligation  to  pay  those  debts  neces- 
sarily follows,  inability  to  do  which  latter,  involves  the 
right  to  take  benefit  under  any  law  designed  to  benefit  insol- 
vent debtors. 

When  a  corporation  becomes  insolvent,  a  fair  and  just 
disposition  of  its  property  is  made  by  an  assignment  of  all 
its  property  to  a  trustee  for  liquidation  and  distribution. 
The  right  to  make  such  assignment  existed  at  common  law, 
and  the  presumption  in  its  favor  now  exists  in  every  state 
in  the  Union.'^  There  is  in  practise  an  exception  to  this 
rule,  however,  in  the  state  of  Missouri,  where  statutes  pro- 
vide that  insolvent  iusurance  companies,  organized  under 
the  laws  of  that  state,  shall  be  controlled  by  the  superin- 
tendent of  insurance  who  is  given  power  to  wiad  up  the 
business  of  such  corporations.^ 

A  few  states  have,  by  statute,  prohibited  corporations, 
even  when  insolvent,  from  making  a  general  assignment  for 
the  benefit  of  creditors.^  It  is  quite  generally  held,  how- 
ever, that  a  board  of  directors  may  make  a  general  assign- 
ment for  the  benefit  of  creditors  when  the  condition  of  the 
corporate  affairs  is  such  as  to  reasonably  justify  the  assign- 
ment, as  in  the  case  of  insolvency.*  The  stockholders,  of 
course,  may  institute  proceedings  to  prevent  such  assign- 
ment, although  some  states  hold  that  the  directors  have 
power  to  make  assignments  for  the  benefit  of  creditors  re- 
gardless of  dissenting  stockholders,  unless  the  incorporat- 
ing statute,  expressly  or  impliedly,  directs  otherwise.^ 

§67.  Effect  of  Assignment. — The  assignment  is  void 
if  it  contains  a  provision  giving  the  assignee  power  to  con- 
tinue the  business  of  the  corporation;  ^°  but  in  most  of  the 
states  it  may  provide  for  a  sale  of  the  property  upon  such 

•Thompson  Co.  v.  Whiteed,  185  111.  Mich.  401;  Adesco  Oil  Co.  v.  North 

454.  Am.,  etc.,  Min.  Co.,  66  Pa.  St.  375 

•McCoy  T.   Conn.,  etc.,  Ins.   Co.,   87  'Chase  v.  Tutle,  55  Conn.   455;    De 

Mo.  App.  73.  Camp  v.  Alward,  52  Ind.  468;  Sar- 

*New  Jersey,  New  York,  and  North  gent  v.  Webster,   13   Met.    (Mass) 

Carolina,  (power  limited).  497;  Wright  v.  Lee,  2  S.  Dak.  596. 

•Tripp   V.   Northwestern   Nat.   Bank,  ** Dunham  v.  Waterman,  17  N.  Y.  7. 

41  Minn.  400.  Boynton  v.  Roe,  114 
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terms  and  for  such  price  as  the  assignee  may  deem  advis- 
able." 

Although,  as  a  general  rule,  the  board  of  directors  can 
dispose  of  all  the  property  of  the  corporation  only  in  the 
course  of  the  corporate  business,  they  have  the  power,  un- 
less restrained  by  statute  or  charter,  to  make  an  assign- 
ment of  the  entire  property  for  the  benefit  of  creditors,  in 
case  of  imperative  necessity/^ 

An  invalid  assignment  may  be  ratified  by  the  stock- 
holders or  other  competent  authority.  The  ratification, 
however,  is  not  retro-active, — the  assignment  beihg  valid 
only  from  the  date  of  ratification.^^  So,  in  Alabama,  a  rati- 
fication by  the  directors,  of  an  invalid  assignment  made 
by  the  president  of  the  corporation,  was  not  upheld  as 
against  an  attachment  levied  prior  to  the  ratification.^^ 

The  assignment  does  not  operate  as  a  termination  of 
corporate  existence,  nor  does  it  operate  as  a  forfeiture  of 
franchise;  though  it  does  so  far  operate  as  a  dissolution,  as 
to  permit  a  creditor  to  sue  stockholders  on  their  statutory 
liability.^^  An  assignment  is  not  a  legal  proceeding,  and 
the  assignee  alleging  assignment  must  prove  that  the  pur- 
ported assignment  was  valid.  For  the  same  reason,  the 
assignment  is  not  protected  by  the  rule  against  raising  the 
question  of  illegality  in  a  collateral  proceeding.^® 

§68.  Preference  of  Creditors. — The  question  of  pref- 
erence of  creditors  becomes  important  only  in  considering 
preference  by  an  insolvent  corporation.  Generally  it 
may  be  said  that  an  insolvent  corporation  may  not  make 
a  valid  preference  of  any  particular  creditor  in  connection 
with,  or  after  it  has  undertaken  to  make,  an  assignment  for 
the  benefit  of  all  its  creditors;  but,  further  than  this,  no 
fixed  general  rule  can  be  laid  down  at  the  present  time. 
The  courts  disagree  as  to  the  power  of  an  insolvent  cor- 
poration to  assign  or  transfer  all  its  property  to  one  of  more 
creditors  to  the  exclusion  of  other  creditors  in  the  same 

"McCall   V.    Walton,     37     Ga.     611;  « Penniman  v.  Briggs,   1   Hopk.   Ch. 

Whipple  V.  Pope,  33  111.  334.  (N.  Y.)    343;   Zang  v.  Wyant,  25 

"Merrick  v.  Bank,  8  Gill.  (Md.);  59;  Colo.   551. 

Boynten  v.  Roe,  114  Mich.  401.  "  Calumet  Paper  Co.  v.  Kaskell,  etc., 

"Coop  V.  Tullis,  18  Wall.  (U.  S.)  332.  Printing  Co.,    144    Mo.    331;    see 

"Norton  v.  Alabama  Nat.  Bank,  102  Waite     Fraudulent     Conveyances, 

Ala.  420.  par.  316. 


DEPARTMENT  OF  LAW  51 

class.  An  insolvent  corporation  has  the  same  rights  in  this 
respect  as  an  insolvent  individual,  and  if  there  is  good  faith 
in  the  assignment  and  no  intention  to  defraud  other  cred- 
itors, or  to  assign  for  an  insufficient  consideration,  the  pref- 
erence will  usually  be  upheld/"  However,  a  transfer  of 
all  the  corporate  property  to  a  single  stockholder  or  direc- 
tor for  the  payment  of  his  debt,  to  the  exclusion  of  all  other 
creditors,  is  prima  facia  fraudulent  and  void/^  Some 
states  permit  and  authorize  a  preference  of  creditors  in  the 
general  assignment,  or  by  a  special  instrument  for  that 
purpose,  providing  no  intention  to  hinder,  delay  or  defraud 
other  creditors  is  proved/''  These  states  do  not  follow  the 
trust  fund  doctrine,  which  is  supported  by  the  great  ma- 
jority of  courts.  In  almost  all  the  states  the  rule  prevails 
that  any  preference  of  a  creditor,  who  is  a  director  or  stock- 
holder, by  an  insolvent  or  nearly  insolvent  corporation,  is 
void;  the  courts  basing  their  decisions  on  the  trust  fund 
doctrine  or  on  other  equitable  grounds. 

§69.    Appointment  of  Receiver, — Rights  and  Duties. 

— Courts  of  equity  have  jurisdiction  over  the  appointment 
of  receivers  in  the  absence  of  statute,  although  the  power 
has  been  extended  by  statute  to  coiu'ts  of  law  as  well  as 
courts  of  equity.  In  spite  of  statutes,  the  appointment  of 
receivers  has  preserved  its  distinctively  equitable  character. 

The  appointment  may  be  made  the  main  purpose  of  an 
action  when  a  corporation  has  ceased  to  exist  commercially, 
having  abandoned  its  business  and  failed  to  elect  officers. 
But  the  more  common  cases  of  the  appointment  of  receivers 
occur  when  it  is  necessary  to  prevent  fraud  and  misman- 
agement, or  in  cases  of  insolvency,  or  to  save  property  from 
injury  or  loss,  as  in  foreclosure  suits,  in  which  it  is  neces- 
sary to  impound  the  rents  or  profits  of  mortgaged  property 
during  litigation  to  apply  on  the  mortgage  debt. 

The  number  of  receivers  rests  in  the  discretion  of  the 
court.    The  appointment  becomes  effective  when  accepted 

"  Lampson  v.  Arnold,  19  Iowa  479;  11  So.  Rep.  789;   Ames  v.  Heslet, 

Webb  V.  Rockefeller,  66  Kans.  160.  19  Mont.  188;  Ruffner  v.  Coal  Co., 

"Angle  V.  Chicago,  etc.,  R.  Co.,  151  36  W.  Va.  244;  National  Bank  v. 

U.  S.  1.  George  M.  Scott  &  Co.,  18  Utah 

"Ringo  V.     Biscoe,     13     Ark.     563;  400. 
Palmer  v.  Hutchinson  Grocery  Co., 
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by  the  appointee  and  upon  his  filing  a  bond  as  required  in 
the  order  of  the  court. 

A  receiver  may  be  a  passive  receiver, — one  who  merely 
preserves  the  property,  collects  the  assets,  and  reports  to 
the  court;  or  he  may  be  an  active  receiver, — one  whose  duty 
it  is  to  assume  the  entire  management  of  the  business  of 
the  corporation. 

The  receiver,  being  an  officer  of  the  court,  has  only 
such  powers  as  are  given  by  the  court,  with  the  powers 
incidental  to  the  main  purpose  of  his  appointment.  He 
is  required  to  use  ordinary  care  and  to  manage  the  prop- 
erty in  accordance  with  the  laws  of  the  state  in  which  he 
acts.  His  authority  is  limited;  he  must  apply  to  the  court 
from  time  to  time  for  authority  to  perform  the  more  impor- 
tant acts  of  his  administration.^*' 

§70.  Ejffect  of  Receivership. — The  mere  appointment 
of  a  receiver  does  not  operate  as  a  dissolution  of  the  cor- 
poration. The  receiver  is  merely  a  representative  of  the 
corporation  until  such  time  as  the  court  shall  discharge 
him.  He  is  a  trustee  of  corporate  assets  and  holds  the  cor- 
porate property  subject  to  the  trust  imposed  by  the  court. 
The  board  of  directors  may  still  hold  meetings  and  elect 
officers; — and  in  case  of  a  receiver's  sale,  it  may  re-acquire 
the  property  by  purchase  at  the  sale.  The  corporation  con- 
tracts are  not  unpaired  by  the  fact  of  the  receivership, 
although  their  enforcement  may  be  modified  and  controlled 
by  the  court.  Nor  is  the  ownership  of  property  changed 
by  such  appointment,  as  the  possession  of  the  receiver  is 
the  possession  of  the  corporation. 

§71.    Dissolution  and  Winding  Up  of  Corporation. — 

The  dissolution  of  a  corporation  terminates  its  capacity  to 
act  as  a  legal  entity.  It  may  be  brought  about  by  (1)  Ter- 
mination of  the  legal  or  statutory  period  provided  for  its 
existence;  (2)  Repeal  of  the  statute  authorizing  the  organ- 
ization of  the  corporation  where  the  power  to  repeal  has 
been  reserved  in  the  incorporating  act;  (3)  Voluntary  sur- 
render of  the  franchise  or  charter  authorized  or  accepted 
by  the  legislature;  (4)  Failure  to  comply  with  the  condi- 
tions subsequent  imposed  by  the  legislature;  (5)  Non-user 

"In  re  N.  J.,  etc.,  R.  Co.,  29  N.  J.  Eq.  67. 


DEPAETMENT  OF  LAW  53 

or  mis-user  of  the  corporate  franchise, — dissolution  for 
which  courts  require  a  decree  of  court;  (6)  Abandonment 
and  non-user  after  lapse  of  time, — for  which  cause  no  judi- 
cial decree  is  necessary;  (7)  Death  of  aU  the  members,  in 
the  case  of  a  non-stock  corporation. 

A  voluntary  dissolution  can  only  be  effected  by  the 
surrender  of  the  franchise  or  charter,  by  unanimous  vote 
of  the  stockholders;  ^^  or  by  the  disposal  of  all  the  corporate 
property  by  the  unanimous  vote  of  the  stockholders,  and 
the  actual  discontinuance  of  corporate  business.^^  pSiblie 
policy  does  not  require  a  corporation  to  continue  business 
at  a  loss.  The  public  as  well  as  the  stockholders  are  bene- 
fited by  an  abandonment  of  business  when  it  is  found  that  it 
can  not  be  profitably  continued.  An  unauthorized  volun- 
tary dissolution  will  not  prevent  an  action  against  a  cor- 
poration.^^ The  only  form  of  action  by  which  the  legal 
existence  of  a  corporation  may  be  questioned  is  by  an  infor- 
mation against  it  in  the  nature  of  a  quo  warranto. 

§72.  Distribution  of  Assets. — The  first  step  in  the  dis- 
tribution of  corporate  assets  upon  dissolution  or  insolvency, 
is  to  adjust  the  debts  and  claims  of  the  corporation,  and  to 
collect  all  that  is  due  the  corporation.  All  claims  must  be 
presented  for  allowance  to  the  receiver,  trustee,  or  other 
proper  person,  during  the  winding-up  proceedings.  Dis- 
puted claims  should  be  heard  in  the  proper  coiirt.  The 
claims  of  those  who  are  entitled  to  preference,  such  as  mort- 
gagees, other  lien  holders,  and  employees,  should  be  liqui- 
dated prior  to  the  other  debts  of  the  corporation. 

The  courts  agree  that  after  dissolution  the  corporate 
assets  are  a  trust  fund  for  the  payment  of  debts  of  the  cor- 
poration, and  that  a  court  of  equity  will  so  apply  them 
before  any  distribution  can  be  made  to  the  stockholders.^^ 
After  payment  of  all  debts,  the  assets  equitably  belong  to 
the  stockholders,  and  should  be  distributed  in  proportion  to 
the  stock  held  by  them. 

**  Barton    v.    Enterprise,    etc..     Bid.  Raymond   v.    Security   Tmst,   etc., 

Ass'n,  114  Ind.  226;  that  a  majori-  Ins.  Co.,  97  N,  Y.  Sup.  557. 

ty  of  stockholders  may  dissolve  a  °  Willard  v.  Spartanburg,  etc.,  R.  Co., 

corporation,  see  Price  v.  Holcomb,  124  Fed.  Rep.  796. 

89  la.  123;  O'Connor  v.  Knoxville  '•Bacon  v.  Robertson,   18   How.    (U. 

Hotel  Co.,  93  Tenn.  708.  S.)   480. 

*»Bradt   v.    Benedict,    17   N.    Y.    93; 
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QUIZZER. 

NATURE,  EXTENT,  AND  EXERCISE  OP  POWERS. 

l-§36.      From  what  are  corporate  powers  derived? 

2-  Are  implied  powers  ever  expressly  conferred? 

3-  Need  incidental  or  implied  powers  be  expressly 

mentioned  in  the  incorporation  paper? 
4-§37      What  powers  are  essential  to  the  existence  of 
every  corporation? 

5-  Mention  one  or  two  powers  not  essential  to  cor- 

porate existence. 

6-  If  certain  powers  are  conferred  by  the  legisla- 

ture, need  there  be  express  declaration  that  the 
association  is  a  corporation  to  make  it  such? 

7-  What  were  the  facts  and  holding  in  Thomas  v. 

Dakin? 

8-§38      What  is  the  general  rule  with  reference  to  implied 

powers,  as  to  the  effect  of  expression  of  certain 

powers  ordinarily  implied?    Give  an  example. 

9-  Must  there  necessarily  be  implied  powers  in  all 

cases  ? 
10-§39      What  is  true  of  powers  not  incidental  and  not 
affirmatively  granted? 

11-  What  powers  only  can  a  corporation  have? 

12-  What  is  the  rule  of  construction  of  articles  of 

incorporation  in  cases  of  doubt?    Does  it  apply 
to  ordinary  as  well  as  exclusive  privileges? 

13-  How   must   powers   in   derogation   of   common 

right  be  conferred? 

14-  I  What  construction  should  be  given  words  of  gen- 

eral authority? 

15-  What  is  the  presumption  as  to  acts  of  a  corpora- 

tion? 

16-§40.  What  can  you  say  as  to  the  implied  power  to  pur- 
chase property? 

17-  Give  an  example  of  such  power  that  will  not  be 

implied. 

18-§41.  What  can  you  say  as  to  the  power  to  dispose  of  or 
encumber  corporate  property? 

19-  Is  the  power  to  mortgage  incidental  to  the  power 

to  convey? 

20-  What  power  follows  the  power  to  mortgage? 
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21- §42.      What  can  you  say  as  to  the  power  to  borrow 
money?    Give  an  example  of  the  rule  stated. 

22-  If  money  borrowed  is  used  for  an  ultra  vires  act 

unknown  to  the  creditor  can  the  loan  be  im- 
peached? 

23-  What  might  logically  be   implied  from  the  rule 

just  stated? 
24-§43.      What  powers  are  implied   under   the  power  to 
borrow  money? 

25-  What  is  the  nature  of  a  bond? 

26-  What  form  of  bonds   must    be    expressly  sanc- 

tioned? 

27-  What  is  the  English  rule  as  to  power  to  issue  ne- 

gotiable instruments? 

28-  What  is  the  rule  in  this  country?    Give  an  ex- 

ample. 

29-  Is  the  power  to  become  surety  incidental  to  ordi- 

nary trading  corporations? 

30-  How  might  such  power  be  implied? 

31-§44.      What  can  you  say  as  to  the  power  to  enter  into 
contracts  of  partnership? 

32-  Does  this  rule  prevent  a  corporation  from  takiug 

property  as  tenant  in  common? 

33-  Does  this  rule  prevent  ''traffic  agreements"  be- 

tween railroads? 

34-  Is  an  agreement  to  enter  into  trade  combinations 

with  other  corporations  ultra  vires  ? 

35-  .   What  is  the  result  and  effect  of  such  a  contract? 

36-  What  were  the  facts   and  holding  in  A^dyston 

Pipe  and  Steel  Co.  v.  United  States? 

37-  How  must  power  to  consolidate  be  conferred  if  it 

can  be  legally  conferred? 
38- §45.      What  is  the  English  rule  as  to  corporate  power  to 
purchase  its  own  stock? 

39-  What  is  the  doctriue   upon   which  it  is  based? 

Does  it  prevail  in  this  country? 

40-  What  does  the  National  Banking  Act  provide  ? 

41-  When  will  the  right  of  a  corporation  to  purchase 

its  own  stock  be  restricted? 

42-  May  a  corporation  reissue  its  own  stock  pur- 

chased by  it? 
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43-  Is  the  power  to  purchase  another  corporation's 

stock  implied?    What  exceptions  are  there? 
4Ar  What  might  be  the  effect  of  such  power? 


PROPERTY,  CONTRACT  RIGHTS  AND  OBLIGATIONS. 

1-J46.      May  the  members  of  a  corporation  dispose  of  its 
property  ? 

2-  Has   a  stockholder   any  interest   in  corporate 

property? 

3-  How  must  aU  actions  concerning  it  be  brought? 

4-  What  is  often  attempted  by  a  majority  stock- 

holder? 

5-  What  was  the  case  of  Button  v.  Hoffman? 
6-§4T.      What  can  you  say  as  to  the  power  to  acquire  and 

hold  property? 

7-  What  were  the  English  statutes  of  mortmain? 

8-  Have  these  statutes  ever  been  recognized  in  the 

United  States? 

9-  What  is  the  rule  as  to  transfer  of  corporate  prop- 

erty without  consideration? 

10-§48.  What  is  the  effect  of  a  transfer  of  the  entire  prop- 
erty of  a  corporation  to  another  corporation  in 
consideration  of  the  issue  of  stock  of  the  latter 
to  stockholders  of  the  former? 

11-  Is  a  transfer  of  the  entire  property  legal  if  there 

are  no  creditors,  and  no  stockholder  objects? 

12-§49.  What  power  is  coextensive  with  ordinary  cor- 
porate powers? 

13-  Is  that  power  restricted  in  any  way?    What  pre- 

sumption is  there  in  regard  to  right  to  con- 
tract? 

14-$50.  What  is  the  position  of  a  corporation  as  to  con- 
tracts prohibited  by  law? 

15-  Distinguish  between  ** illegal"  and  "ultra  vires" 

contracts  ? 

16-  What  were  the  facts  and  holding  in  Providence 

Tool  Co.  V.  Norris? 
17-§51.      What  can  you  say  as  to  actions  at  law  and  suits 

in  equity  by  or  against  a  corporation? 
18-  How  may  a  suit  in  equity  be  brought? 
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19-  In  a  suit  by  stockholders  on  behalf  of  a  corpora- 

tion, what  is  required  as  to  parties  and  as  to  the 
decree  ? 

20-  What  relative  rights  has  a  corporation  in  a  mari- 

time COlU't'? 

21-§52.      What  is  the  position  of  a  debtor  corporation  rela- 
tively speaking? 

22-  What  are  corporate  assets  subject  tof 

23-  What  is  the  basis  of  corporate  credit? 

24-  Upon  what  principles  is  the  stockholder's  liabil- 

ity founded? 

25-  Is  corporate  property  deemed  a  trust  fund  for 

the  benefit  of  simple  contract  creditors? 

26-  When  does  an  implied  trust  attach  to  the  prop- 

erty? 

27-  In  the  absence  of  statute,  what  remedy  has  a 

creditor   who   has   exhausted  his  remedies  at 
law? 


ULTRA  VIRES  ACTS. 

l-§53.      When  is  a  corporate  act  ultra  vires? 

2-  With  what  terms    or    conditions   has  the  term 

"ultra  vires"  been  confused? 

3-  Does   the   corporate   charter    (or  incorporation 

papers)  impose  a  duty  as  well  as  confer  a  right? 
4-§54.      Under  the  strict  doctrine,  is  an  ultra  vires  act 
void  or  voidable  ? 

5-  What  seems  to  be  the  reason  of  this  doctrine? 

6-  How  does  the  case  of  Straus  v.  Eagle  Insurance 

Co.  bear  upon  this  point? 
7-§55.      How  do  the  courts  of  the  present  time  view  the 
ultra  vires  act  as  to  its  validity? 

8-  What  is  the  rule  as  to  executed  contracts  under 

the  liberal  doctrine?    What  is  the  rule  as  to 
executory  contracts? 

9-  Is  it  possible  for  a  corporation  to  do  a  wrong?    If 

so,  will  the  wrongful  act  be  considered  the  act 
of  the  corporation? 
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10-§56.      Does  the  doctrine  of  ultra  vires  effect  the  exist- 
ence of  the  corporation? 

11-  What  may  be  the  result  of  an  ultra  vires  actf 

12-  When  will  the  strict  doctrine  not  be  applied? 

13-  When  does  the  maxim  **in  pari  delicto'*  apply? 

Illustrate. 
14-§57.      May  a  corporation  avoid  a  partly  executed  con- 
tract on  the  ground  that  it  is  ultra  vires'? 

15-  What  is  the  only  remedy  in  such  cases? 

16-  What  equitable  rule  applies  against  the  corpora- 

tion? 

17-  Give  an  example  of  estoppel   against  the  other 

party  to  the  transaction. 

18-  WTiat  position  do  the  courts    take  as  to  unex- 

ecuted ultra  vires  contracts  when  the  party 
enters  into  the  contract  knowing  that  the  cor- 
poration had  no  power  to  act  therein? 

19-  How  and  by  whom  may  the    question  of  ultra 

vires  be  raised,  and  what  is  the  exception  to 
this  rule? 


TORTS  AND  CRIMES. 

l-§58.      What  is  the  general  rule  as  to  torts  of  a  corpora- 
tion? 

2-  Is  the  fact  that  the  act  was  ultra  vires  a  defense? 

3-  Is  the  liability  rule  a  departure  from  the  fiction 

of  intangibility  and  limited  capacity? 

4-  Through  what  relation  is  a  tort  committed? 

5-  What  is  the  rule  of  respondeat  superior? 
6-§59.      What  is  the  rule  as  to  torts  involving  malice? 

7-  What  was  the  view  of  early  decisions? 

8-  What  torts  involving  malice  may  be  imputed  to 

the  corporation? 
9-§60.      Briefly  stated,  what  is  the  usual  defense  to  an 
action  for  tort,  and  what  is  the  logical  reason- 
ing in  favor  of  the  rule? 

10-§61.      When  is  a  corporation  liable  for  punitive  or  ex- 
emplary dagames? 

11-  When  does  this  rule  apply  where  the  tort  occur- 

red in  the  course  of  ultra  vires  business? 
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12-  For   what   purpose   is   this   form   of   damages 

awarded? 

13-§62.  What  is  the  rule  as  to  torts  of  a  charitable  cor- 
poration? 

14-  What  were  the  facts  and  holding  in  Downes  v. 

Harper  Hospital? 

15-  Give  two  examples  of  corporations  that  do  not 

come  within  this  exemption. 

16-  What  is  the  rule  as  to  corporations  chartered  for 

educational  purposes  solely? 
17-§63.      What  is  the  rule  as  to  liability  for  crime? 

18-  What  distinction  was  formerly  made  as  to  the 

nature  of  the  offense?    Does  the  distinction 
still  exist? 

19-  May  a  corporation  be  imprisoned  or  fined? 
20-§64.      What  is  the  tendency  of  later  decisions  as  regards 

indictment  of  corporations  for  crimes  involving 

malice  ? 
?1-  Will  an  indictment  lie  for  libel? 

22-    ,         Has  a  corporation  ever  been  held  responsible  for 

offenses  involving  personal  violence? 


INSOLVENCY   AND    DISSOLUTION. 

l-§65.      How  is  insolvency  as  applied  to  corporations 
commonly  defined? 

2-  What  is  the  strict  definition? 

3-  Which  definition  is  favored  by  the  weight  of  au- 

thority? 

4-  How  is  the  definition  modified  by  the  weight  of 

authority? 

5-  Does  an  excess  of  assets  over  liabilities  justify 

a  court  in  holding  that  a  corporation  is  solvent? 

6-  When  is  a  party  insolvent  under  the  United 

States  Bankrupt  Act? 

7-  Do  state  insolvent  laws  apply  to  corporations  as 

well  as  to  individuals? 

8-  Does  the  United  States  Bankrupt  Act  apply  to 

all  corporations? 
9-§66.      Ordinarily,  may  a  corporation  make  an  assign- 
ment for  the  benefit  of  creditors? 
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10-  To  what  is  this  power  incidental? 

11-  How  is  the  assignment  made  ? 

12-  What  presumption  exists  as  to  the  right  to  make 

an  assignment  for  the  benefit  of  creditors'? 

13-  What  exception  is  there  to  the  rule? 

14-  Do  all  states  allow  general  assignments  for  the 

benefit  of  creditors'? 

15-  What  is  the  general  rule  as  to  corporate  right  to 

assign  for  the  benefit  of  creditors '? 

16-  Who  may  prevent  assignment  as  a  general  rulef 
17-J6T.      Is  an  assignment  providing  for  continuance  of 

business  by  the  assignee  legal '? 

18-  What  may  it  provide'? 

19-  When  may  the  directors  make  an  assignment? 

20-  May  an  invalid  assignment  be  ratified? 

21-  Is  a  ratified  assignment  retroactive?    Illustrate. 

22-  To  what  extent  is  an  assignment  a  dissolution  of 

the  corporation? 
23-§68.      When  is  the  question  of  preference  important? 
24r-  What  is  the  general  rule? 

25-  Apart  from  assignments  for  the  benefit  of  cred- 

itors, are  the  courts  agreed  as  to  the  power  of 
an  insolvent  corporation  to  prefer  creditors  in 
the  same  class? 

26-  When  will  the  preference  usually  be  upheld? 

27-  What  can  you  say  as  to  the  validity  of  a  transfer 

of  all  the  corporate  property  to  a  stockholder- 
or  director-creditor? 
28-§69.      What  courts  have  jurisdiction  over  the  appoint- 
ment of  receivers?    What  is  the  nature  of  the 
proceeding? 

29-  When  may  the  appointment  be  the  main  purpose 

of  an  action? 

30-  What  are  more  common  occasions  for  such  ap- 

pointment ? 

31-  What  decides  the  number  of  receivers? 

•32-  When  does  the  appointment  become  effective? 

33-  Name  the  two  kinds  of  receivers  and  their  duties. 

34-  Explain  the  nature  and  extent  of  a  receiver's 

authority. 
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35-§70.      Does  appointment  of  receiver  operate  as  a  dis- 
solution of  the  corporation? 

36-  What  is  the  status  of  the  receiver  as  regards  the 

corporation  and  its  property? 

37-  May  the  board  of  directors  still  hold  meetings? 

38-  Are  the  corporate  contracts  impaired? 

39-  Is  the  ownership  of  corporate  property  changed? 
40-§71.      What  is  the  effect  of  dissolution  of  a  corporation? 

41-  How  may  it  be  brought  about  ? 

42-  How  is  a  voluntary  dissolution  effected? 

43-  Should  a  corporation  continue  business  at  a  loss  ? 

44-  Will  an  unauthorized  voluntary  dissolution  pre- 

vent an  action  against  the  corporation? 

45-  By  what  form  of  action  may  the  legality  of  the' 

existence  of  a  corporation  be  questioned? 
46-§72.      What  is  the  first  step  in  the  distribution  of  cor- 
porate assets? 

47-  To  whom  must  claims  against  the  corporation  be 

presented? 

48-  What  claims  should  be  preferred? 

49-  After  dissolution,  what  is  the  status  of  corporate 

assets? 

50-  After  payment  of  all  debts  what  should  be  done 

with  the  assets  ? 
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LESSON  36.— STOCK  AND  STOCKHOLDERS. 

CHAPTER  X. 

CAPITAL  STOCK. 

§7^.  Nature  of  Capital  Stock. 

74.  Shares  of  Capital  Stock. 

75.  Issuance  of  Stock. 

76.  Increase  and  Reduction  of  Stock. 

77.  Common,  Preferred  and  Guaranteed  Stock. 

78.  Transfer  of  Stock. 

§73.  Nature  of  Capital  Stock. — Statues  authorizing 
the  formation  of  corporations  for  profit  almost  invariably 
require  that  the  incorporation  papers  state  the  amount  of 
capital,  the  amount  of  capital  stock,  the  number  of  shares 
into  which  it  is  divided,  and  the  par  value  of  each  share. 
The  amount  of  capital  stock  should  be  arrived  at  by  the 
estimated  value  of  the  proposed  assets.  Inflated  capital- 
ization has  been  the  source  of  much  evil,  but  the  tendency  to 
form  corporations  with  an  unwarrantedly  large  capital,  for 
the  purpose  of  selling  a  great  amount  of  stock  is  gradually 
diminishing. 

Capital  stock  is  the  amount  paid  in  or  secured  to  be 
paid  in  by  the  stockholders,  and  upon  which  the  corporation 
is  to  conduct  its  operations.  It  can  be  changed  only  by  the 
consent  of  the  legislature  in  some  states,  and  in  others  only 
by  a  vote  of  the  stockholders.  Strictly  speaking,  the  actual 
property  or  assets  of  a  corporation  is  its  capital  rather  than 
its  capital  stock. 

This  capital  may  increase  or  diminish  according  to  the 
condition  of  the  property  and  the  general  financial  condi- 
tion of  the  country;  but  the  capital  stock  remains  as  fixed 
by  the  stockholders. 

Capital  stock  is  not  essential  to  the  existence  of  every 
corporation.  The  necessity  therefor  depends  upon  the  na- 
ture of  the  corporation,  the  purpose  to  be  pursued  and  the 
methods  of  accomplishing  its  objects.  Capital  stock  is 
usually  limited  to  corporations  that  are  intended  for  the 
financial  benefit  of  its  members.  The  amoimt  of  such  stock 
is  within  the  discretion  of  the  incorporators,  and  depends 
upon  the  amount  necessary  to  successfully  finance  the  en- 
terprise contemplated,  and  to  carry  on  the  proposed  busi- 
ness. It  is  sometimes  defined  as  the  estimated  amount  of 
capital,  believed  by  the  corporators  to  be  necessary  for  the 
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proper  prosecution  of  the  proposed  corporate  undertaking/ 

§74.  Shares  of  Capital  Stock. — ^A  share  of  the  capital 
stock  of  a  corporation  represents  the  interest  or  right  which 
the  owner  has  in  the  corporation.  It  gives  the  owner  the 
right  to  participate,  according  to  the  extent  of  his  interest, 
in  the  management  of  the  corporation,  in  its  surplus  profits, 
and,  ultimately,  on  its  dissolution,  in  the  assets  remaining 
after  the  payment  of  its  debts. 

Shares  of  stock  are  not  chattels,  but  are  incorporeal 
personal  property  and  are  represented  by  "stock  certifi- 
cates." They  are  intangible  and  consequently  not  subject 
to  attachment,  garnishment  or  execution  unless  made  so 
by  statute,  as  they  are  in  most  jurisdictions.^  They  are 
held  to  be  '* goods,  wares,  and  merchandise"  within  the 
statute  of  frauds.  Because  of  their  intangibility,  they  can 
not  be  the  subject  of  an  action  of  replevin,^  although  in  most 
states  it  has  been  held  that  they  may  be  the  subject  of  con- 
version, notwithstanding  their  intangible  nature.* 

It  is  now  well  settled  that  a  share  of  stock  is  personal 
property,  although  the  corporation  may  own  nothing  but 
real  estate.*^ 

Although  for  the  purpose  of  taxation,®  shares  of  stock 
f oUow  the  owner  like  other  personal  property,  unless  other- 
wise provided  by  statute,  their  situs,  for  the  purpose  of 
execution  or  attachment,  is  usually  held  to  be  in  the  state 
in  which  the  corporation  was  created,  and  it  has  been  held 
that  they  could  not  be  levied  upon  in  another  state  even 
though  the  owner  resides  there."^  Shares  of  stock,  so  long 
as  they  remain  in  the  treasury  of  the  corporation,  represent 
no  part  of  an  interest  in  the  property  of  the  corporation, 
and  can  not  be  called  corporate  property.* 

§75.    Issuance  of  Stock. — The   technical  use   of  the 

*  Commercial  Fire  Ins.  Co.  v.  Mont-  Mattingley  v.  Roach,  84  Cal.  207. 

gomery  Co.,  14  So.   (Ala.)   490.  *  Tappan  v.  Merchants  Nat.  Bank  of 

'Shares  of  stock  not  subject  to  at-  Chicago,  19  Wall.  (U.  S.)  491. 

tachment    as    personal     property;  '  Ireland  v.  Globe  Milling  &   Reduc- 

Haley  v.  Reid,  16  Ga.  437;  Foster  tion  Co.,    19    R.    I.    180.    See   also 

V.  Potter,  37  Mo.  525.  Plimpton  v.  Bigelow,  93  N.  Y.  592; 

*  Ashton  V.  Heydenfeldt,  124  Cal.  14.  Young  v.  So.  Tredegar  Iron  Co.,  85 
♦McAllister  v.  Kuhn,  96  U.  S.  87;  An-  Tenn.   189.     Contra,  Puget  Sound 

derson  v.  Nicholas,  28    N.  Y.  600;  Nat.  Bank,  etc.  v.  Mather,  60  Minn. 

Payne  v.  Elliot,  54  Cal.  339.  362. 

•Tippets   V.    Walker,    4    Mass.    595;  'Brewster  v.  Hartley,  37  Cal.  15. 
Johns  V.  Johns,  1    Ohio    St.    350; 
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term  "issuance  of  stock''  is  to  the  effect  that  stock  is  issued 
when  it  is  subscribed  for.  It  has  been  held  that  a  corpora- 
tion has  no  power  to  create  a  capital  stock  and  issue  shares 
unless  the  power  has  been  expressly  conferred  in  the  incor- 
poration papers;^  but  the  rule  has  been  abrogated  in  all 
those  cases  in  which  a  capital  stock  is  consistent  with  the 
nature  and  purposes  of  the  corporation.^® 

Under  the  stockholders'  liability  statutes,  stock,  le- 
gally speaking,  is  issued  when  it  is  subscribed  for,  even 
though  the  certificates  are  filled  out  and  executed  at  a  much 
later  date.^^  Legally,  immediately  upon  the  passing  of  the 
legal  title  to  a  share  of  treasury  stock  out  of  a  corporation, 
that  share  of  stock  is  issued.  Even  treasury  stock  is 
classed  as  "issued"  stock  by  revenue  laws.^^ 

It  is  not  essential  that  a  certificate  should  be  issued  in 
order  to  create  the  relation  of  stockholder,  provided  a  con- 
tract to  take  stock  has  been  executed,  or  provided  the 
rights,  privileges  and  emoluments  of  a  stockholder  have 
been  enjoyed  with  the  consent  of  the  corporation.^^ 

§76.  Increase  and  Reduction  of  Stock. — The  same 
general  rules  in  many  respects  apply  to  both  the  increase 
and  the  reduction  of  capital  stock.  The  general  laws  under 
which  most  corporations  are  now  organized  authorize  cor- 
porations to  increase  or  decrease  their  capital  stock,  and 
provide  how  this  shall  be  done.  The  capital  stock  of  all 
corporations  organized  for  profit  is  the  basis  of  their  credit, 
and  persons  dealing  with  them  have  a  claim  to  its  preserva- 
tion. The  stockholders  have  the  right  to  insist  on  the  main- 
taining intact  of  the  capital  stock,  on  account  of  the  profits 
which  they  have  a  right  to  expect  from  their  investment.^* 
The  effect  of  an  increase  of  capital  stock  is  considered  to  be 
beneficial  both  to  creditors  and  stockholders,  while  a  de- 
crease takes  from  the  creditors  their  security  and  from  the 
stockholders  the  value  of  their  investment. 

It  may,  therefore,  be  stated  as  a  general  rule  that  the 

•  Cooke   V.    Marshall,    43    Atl.     Rep.  Knickerbocker,   etc.,   Co.     v.     State 

Pa.   314.  Board,  65  Atl.  Rep.  (N.  Y.)  913. 

"N.  J.  R.  &  Trans.  Co.  v.  Hancock,  "Butler  University  t.  Scoonover,  114 

35  N.  J.  L.  545.  Ind.  381. 

"Flour  city  Nat.  Bank  v.  Shire,  84  "Percy  v.  Millaudon,  8  Mart.  (N.  S.) 

N.  Y.  Sup.  810.  (La.)  68. 

"Brewtser  v.  Hartley,  37    Cal.    15; 
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capital  stock  of  a  corporation  can  not  be  increased  or  re- 
duced without  express  legislative  authority.  The  fact  that 
the  unanimous  consent  of  the  stockholders  was  obtained,  is 
ineffective  unless  it  is  sanctioned  by  positive  and  express 
legislative  authority/^  A  change  in  capital  stock  may  be 
made  at  any  time  after  incorporation.  The  question  of 
necessity  for  such  change  lies  entirely  within  the  discretion 
of  the  corporation.^^  If  the  incorporation  paper  allows  the 
corporation  to  fix  the  capital  stock  within  certain  limits,  it 
may  commence  with  the  minimum  amount  and  subse- 
quently increase  it  to  the  legal  limit.^' 

The  power  to  increase  or  reduce  capital  stock  can  only 
be  exercised  by  the  stockholders  at  a  meeting  called  for 
that  purpose.  The  directors  as  such  have  no  such  power. 
Authority  to  increase  can  not  be  implied  from  authority  to 
reduce,  and  vice  versa.^^  Where  a  corporation  increases 
its  capital  stock,  there  are  two  ways  in  which  the  shares 
representing  the  increase  may  be  disposed  of.  They  may 
be  offered  generally  to  anyone,  whether  already  stockhold- 
ers or  not,  on  the  same  terms  as  those  upon  which  the  origi- 
nal stock  was  issued;  or,  they  may  be  distributed  among  the 
existing  stockholders  as  a  stock  dividend. 

Where  a  statute  permits  a  reduction  of  stock  but  pro- 
vides no  method  for  accompKshing  it,  a  corporation  may  re- 
duce its  capital  stock  by  buying  up  the  shares  of  a  stock- 
holder and  canceling  the  shares  thus  retired.^® 

Inasmuch  as  the  total  par  value  of  all  the  stock  repre- 
sents the  capital  stock  of  a  corporation,  it  follows  that  there 
can  be  no  increase  or  decrease  of  the  par  value  of  corporate 
shares  except  by  special  statutory  enactment.  Moreover, 
where  the  articles  or  incorporation  papers  fix  the  number 
of  shares,  into  which  the  capital  stock  is  divided,  the  cor- 
poration can  not  increase  or  decrease  the  number  of  same 
without  positive  express  permission  from  the  legislature.^^ 

§77.  Common,  Preferred  and  Guaranteed  Stock.— 
The  most  general  and  most  commonly  authorized  class  of 

"Cooke  V.    Marshall,    43    Atl.    Rep.  "Sutherland  v.  Olcott,  95  N.  Y.  93. 

(Pa.)  314.  "Tulare  Irrig.  Dist.  v.  Kaweah,  etc., 
"McNulta  V.  Corn  Belt  Bank,  164  111.  Irrig.  Co.,  44  Pac.  Rep.  (Cal.)  662. 

427.  "Tschumi  et  al.  v.  Hillis,  Receiver, 
"Gray  v.  President,  etc.,  of  Portland  6  Kan.  App.  549. 

Bank,  3  Mass.  364. 
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stock  is  known  as  common  stock.  The  name  itself  indi- 
cates its  nature.  The  usual  treatment  of  the  subject  of 
capital  stock  is  with  reference  to  common  stock  unless  some 
other  kind  is  expressly  mentioned.  In  a  general  way,  the 
same  principles  of  law  apply  to  all  form  of  stock.  Owners 
of  common  stock  are  entitled  to  a  pro  rata  participation  in 
the  property  and  profits  of  the  corporation.  Although  the 
owners  of  common  stock  usually  have  a  preference  in  the 
management  of  a  corporation,  the  owners  of  the  kind  of 
stock  known  as  preferred  stock  have  a  preference  over 
other  stockholders  in  the  division  of  profits,  to  the  extent 
of  a  specified  per  cent.  Therein  lies  the  distinctive  charac- 
teristic of  preferred  stock.  Such  an  arrangement  would 
be  invalid,  in  the  absence  of  statutory  sanction  or  unani- 
mous consent  of  the  holders  of  the  common  stock,  since  at 
common  law  each  and  every  member  of  a  corporation  stands 
upon  an  exactly  equal  footing.  Even  deferred  dividends, 
or  dividends  in  arrears,  are  often  paid  to  holders  of  pre- 
ferred stock  in  preference  to  common  stockholders. 

A  corporation  may,  at  or  before  the  time  of  its  organ- 
ization, classify  its  shares  of  stock,  and  may  provide  for  a 
preference  of  one  class  over  another,^ ^  in  any  amount  in 
keeping  with  the  statute.^^ 

The  term  ''guaranteed  stock"  is  usually  and  properly 
applied  to  the  stock  of  one  corporation,  the  dividends  of 
which  are  guaranteed  by  another  corporation, — although 
the  term  is  also  applied  to  a  class  of  stock  having  the  same 
characteristics  as  preferred  stock,  in  which  case  the  same 
rules  as  pertain  to  preferred  stock  are  applicable. 

§78.  Transfer  of  Stock. — The  law  affecting  transfers 
of  stock  is  the  same  as  the  law  concerning  sales  of  personal 
property.  Capital  stock,  as  already  seen,  is  usually  repre- 
sented by  certificates.  The  usual  method  of  their  transfer 
is  by  the  delivery  of  these  certificates,  with  the  endorsement 
of  the  owner  thereon.  The  endorsement  may  be  in  blank — 
that  is,  by  merely  signing  the  name  of  the  transferor  and 
owner  on  the  back  of  the  certificate;^^  or  it  may  be  by  an 

■  Cratty  v.  Peoria  Law  Library  Ass'n,  tary    of    State,    87    N.    W,     Rep. 

219  III.  516;   Kent  v.  Quicksilver  (Mich.)    901. 

Mining  Co.,  78  N.  Y.  159;  Hamlin  "  Brittaln  v.  Oakland  Bank,  124  Cal. 

V.  Trust  Co.,  78  Fed.  664.  2  82;  Scott  v.  Pequonnock  National 

«  Continental  Varnish   Co.   v.   Secre-  Bank,  21  Blatchf.  (U.  S.)  203. 
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assignment  to  a  specified  purchaser,  usually  authorizing,  by 
a  power  of  attorney  incorporated  in  the  assignment,  some 
person,  or  officer  of  the  corporation,  to  make  the  transfer 
on  the  books  of  the  company.^^  The  transfer  may  be 
effected,  also,  by  making  the  proper  registration  of  the 
name  of  the  purchaser,  the  number  of  the  certificate,  and  of 
the  shares  represented  thereby,  upon  the  books  of  the  cor- 
poration, without  any  delivery  of  the  certificate,^^  — which 
acts  constitute  only  prima  facie  evidence  of  ownership.^® 
So,  too,  it  may  be  made  by  verbal  contract  and  mere  deliv- 
ery of  the  certificate ;  ^^  or  by  a  formal  instrument  in  writ- 
ing,— which  latter  is  likewise  only  prima  facie  evidence  of 
ownership;^®  or  by  mere  delivery  of  the  certificate, — 
which,  also,  has  been  held  to  pass  only  the  equitable  title.^® 
In  a  few  states  statutes  provide  that  the  stock  is 
** transferable  only  on  the  books  of  the  company."  In  the 
event  of  a  corporation  wrongfully  refusing  to  make  a  trans- 
fer, a  court  will  compel  it  to  be  made.  The  execution  of  a 
combined  assignment  and  power  of  attorney  in  blank, 
avoids  the  inconvenience  of  resorting  to  the  corporation  in 
every  instance  of  a  sale  of  stock. 


CHAPTER  XI. 

STOCK  SUBSCRIPTIONS  AND  CERTIFICATES. 

§79.  Nature  of  Subscription  Contracts  in  General. 

80.  Form  of  Subscription  Contracts. 

81.  Revocation  of  Subscriptions. 

82.  Conditional   Subscriptions. 

83.  Fraud  in  Procuring  Subscriptions. 

84.  Withdrawal  and  Release  of  Subscriber. — Forfeiture  of  Stock. 

85.  Calls  or  Assessments. 

86.  Nature  of  Certificates  in  General. 

87.  Form  of  Certificates. 

88.  Issuance  of  Certificates. 

§79.    Nature  of  Subscription  Contracts  in  General. — A 
contract  of  subscription  to  the  capital  stock  of  a  corpora- 

»•  Commercial  Bank  v.  Kortright,  22  "Rice  v.  Gilbert,  173  111.  348;   Par- 
Wend.  348.  ker  v.  Hotel  Co.,    34    S.    W.    Rep. 

"Hunt  V.  Seeger,  98  N.  W.   (Minn.)  (Tenn.)   209. 

91;    Matteson  v.   Dent,   176   U.   S.  » Smith  v.  Savin,  141  N.  Y.  315. 

521.  *»  Commonwealth    v.    Crompton,     20 

"May  V.  McQuillan,   89  N.  W.  Rep.  Atl.  Rep.   (Pa.  417. 

(Mich.)    45. 
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tion  is  a  contract  by  which  the  subscriber  agrees  to  take, 
and  the  corporation  through  a  duly  authorized  agent  agrees 
to  sell,  a  certain  number  of  shares  of  its  capital  stock.  Pay- 
ment may  be  made  upon  execution  of  the  contract  or  may 
be  deferred  under  a  promise  to  pay. 

The  formation  and  validity  of  a  subscription  to  capital 
stock  are  governed  by  the  same  principles  as  any  other  con- 
tract, except  in  so  far  as  the  subscription  is  affected  by  in- 
corporating statutes.  It  is  obvious  that  there  can  be  no 
membership  of  a  business  corporation  without  the  owner- 
ship of  shares;  and  it  is  equally  clear  that  a  binding  sub- 
scription to  the  capital  stock  of  a  corporation  itself  consti- 
tutes a  contract  of  membership. 

If  a  corporation  is  in  existence,  a  stock  subscription 
contract  is  formed  in  the  same  manner  as  ordinary  con- 
tracts,— that  is,  by  offer  and  acceptance.  The  proper  form 
of  entering  into  a  contract  of  membership  in  a  corporation, 
or  a  subscription  contract,  and  its  legal  force  and  effect, 
depend  entirely  upon  the  statute  under  which  the  corpora- 
tion is  created.  If  the  application  for  membership  and 
subscription  is  made  before  a  corporation  is  organized,  it  is 
technically  merely  an  offer,  and  hence  no  membership  or 
subscription,  until  the  corporation  is  organized  and  the  offer 
accepted  by  it. 

The  rule  as  regards  stock  subscriptions  prior  to  incor- 
poration, as  stated  by  Mr.  Beach  is  as  follows: — "A  sub- 
scription by  a  number  of  persons  to  the  stock  of  a  corpora- 
tion to  be  thereafter  formed  by  them  has  in  law  a  double 
character.  First.  It  is  a  contract  between  the  subscribers 
themselves  to  become  stockholders  without  further  act  on 
their  part,  immediately  upon  the  formation  of  the  corpora- 
tion. As  such  a  contract,  it  is  binding  and  irrevocable 
from  the  date  of  the  subscription,  (at  least  in  the  absence 
of  fraud  or  mistake) ,  unless  cancelled  by  consent  of  all  the 
subscribers  before  acceptance  by  the  corporation.  Second. 
It  is  also  in  the  nature  of  a  continuing  offer  to  the  proposed 
corporation,  which  upon  acceptance  by  it  after  its  forma- 
tion, becomes  as  to  each  subscriber  a  contract  between  him 
and  the  corporation."  ^ 

The  chief  distinction  between  a  contract  of  subscrip- 

'  Purdy's,    Beach    on    Corporations,    §205. 


DEPARTMENT  OF  LAW  69 

tion  as  first  above  stated,  and  a  preliminary  agreement  to 
subscribe  for  shares  of  stock  at  some  future  time,  as  stated 
in  the  second  class,  is  in  the  measure  of  damages  recover- 
able in  case  of  breach  of  the  subscription  contract.  In  the 
first  case,  the  legal  damages,  ordinarily,  is  the  subscription 
price  of  the  stock  agreed  to  be  taken;  in  the  second  case, 
the  remedy  is  an  action  for  damages  by  the  corporation  for 
the  failure  to  subscribe  as  agreed  . 

§80.  Form  of  Subscription  Contracts. — Unless  the  in- 
corporation papers,  or  the  law  under  which  a  corporation  is 
organized,  requires  that  subscriptions  to  stock  shall  be  in 
some  particular  form,  no  form  or  formality  is  necessary  to 
a  valid  subscription,  other  than  that  required  in  any  simple 
contract.  Of  course  such  indefiniteness  in  a  subscription 
as  to  render  enforcement  impossible  will  invalidate  the  sub- 
scription.^ No  writing  is  necessary  to  a  valid  stock  sub- 
scription unless  it  is  expressly  or  impliedly  required  by  the 
charter  or  the  general  law  under  which  the  corporation  is 
formed.  Thus,  in  a  Missouri  case,^  the  defendant  who  was 
the  owner  of  corporate  stock,  the  par  value  of  which  had 
not  .been  paid  in  full,  was  sued  under  a  stockholder's  liabil- 
ity statute  on  a  judgment  debt  of  the  corporation.  The 
stock  had  been  issued  to  and  received  by  the  defendant  in 
payment  of  services,  although  the  contract  for  services  had 
provided  for  another  kind  of  payment.  It  was  held  that 
he  was  liable  as  a  stockholder,  irrespective  of  whether  he 
was  in  fact  a  subscriber  or  not,  as  the  taking  of  a  certificate 
of  stock  implied  the  promise  to  pay  its  full  value  and  placed 
the  recipient  upon  the  same  plane  as  any  other  stockholder. 

If  there  has  been  a  substantial  compliance  with  the  re- 
quirements of  the  statute,  in  such  cases,  it  is  sufficient,  and 
the  subscription  will  not  be  rendered  invalid  because  the 
statute  was  not  strictly  and  literally  complied  with. 

§81.  Revocation  of  Subscription. — After  a  subscrip- 
tion has  been  acted  upon  or  accepted  by  a  corporation,  it 
can  not  be  revoked  by  either  party  without  the  consent  of 
the  other."*     The  same  is  true  when  a  corporation  makes  an 

*  Nemaha  Coal  &  Mining  Co.  v.  Lit-  Military  Encampment  Co.,  140  111. 

tie,  54  Kan.  424.  248;  Green  v.  Charties  Ry.  Co.,  96 

'Sickle  et  al.  v.  Watts,  94  Mo.  410.  Pa.  St.  391. 

*  Richelieu  Hotel  Co.  v.  International 
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offer  of  shares  by  opening  subscription  books  and  soliciting 
subscribers.  When  under  such  circumstances,  a  person  en- 
ters his  name  as  a  subscriber,  the  contract  is  consummated, 
and  neither  party  can  then  withdraw  without  the  other's 
permission.  It  has  been  held  that  the  fact  that  other  sub- 
scribers have  acted  upon  the  strength  of  a  certaia  subscrip- 
tion does  not  prevent  its  withdrawal  before  the  corporation 
is  formed  and  accepts  the  same.^ 

§82.  Conditional  Subscriptions. — A  conditional  sub- 
scription is  one  which,  although  irrevocable  as  soon  as  ac- 
cepted, does  not  make  the  subscriber  a  stockholder,  or  sub- 
ject him  to  any  liability  as  such,  until  there  has  been  per- 
formance of  some  condition,  express  or  implied;  unless  the 
condition  was  waived  by  the  subscriber,  or  his  conduct  was 
such  as  to  work  an  estoppel  to  take  advantage  of  the  non- 
performance. Conditional  subscriptions  can  not  be  made 
prior  to  the  organization  of  a  corporation,  and  counted  in 
determining  the  amount  of  stock  subscribed  for  the  purpose 
of  organization.' 

The  condition  may  be  oral,  written,  express  or  implied. 
Thus,  a  person  may  subscribe  for  railroad  stock  upon  the 
condition  precedent  that  the  railroad  shall  be  located  upon  a 
certain  route,  which  will  render  it  beneficial  to  him.  Such 
person  does  not  become  a  stockholder  until  the  road  is  so 
located.®  A  conditional  subscription  is  not  the  same  as  a 
subscription  on  special  terms.  The  latter  is  an  absolute 
subscription  and  is  binding  as  soon  as  accepted.  The 
breach  of  the  special  provision,  which  is  in  the  nature  of  a 
condition  subsequent,  merely  gives  a  right  of  action  for 
damages.  Whether  a  subscription  is  conditional,  or  one 
upon  special  terms,  depends  upon  the  intention  of  the 
parties. 

§83.  Fraud  in  Procuring  Subscriptions. — ^If  a  sub- 
scription to  the  capital  stock  of  a  corporation  is  induced  by 
fraud  upon  the  part  of  the  managing  officers  of  the  corpora- 
tion, or  upon  the  part  of  an  agent  for  whose  fraud  the  cor- 
poration is  responsible,  the  subscription  is  voidable  at  the 
option  of  the  subscriber.    Upon  discovery  of  the  fraud,  he 

•Hudson  Real  Estate  Co.  v.  Tower,      •Parker  v.  Thomas,  19  Ind.  213. 
161  Mass.  10. 


DEPARTMENT  OF  LAW  71 

may  maintain  an  action  for  deceit,^  or  he  may  rescind  the 
contract  and  recover  the  amount  paid,  or  successfully  de- 
fend an  action  upon  the  contract  of  subscription.  All  of 
these  rights,  however,  are  subject  to  the  provision  that  there 
must  not  have  been  an  express  or  implied  ratification  of  the 
fraud,  and  that  the  subscriber  is  not  guilty  of  laches  in  dis- 
covering the  fraud  or  in  rescinding  after  the  discovery. 

The  same  rules  of  law  that  apply  in  cases  of  fraud  in  the 
inducement  of  ordinary  contracts  also  apply  in  the  case  of 
fraud  in  the  inducement  of  stock  subscription  contracts.  A 
prospectus  of  a  corporation  which  contains  false  represen- 
tations is  an  example  of  fraud  which  will  render  a  subscrip- 
tion contract  voidable.*  Such  contracts  are  not  void  by 
mere  force  of  law,  but  they  may  become  valid  by  ratifica- 
tion or  acquiescence  after  knowledge,  or  after  the  truth 
should  have  been  discovered  in  the  exercise  of  reasonable 
diligence.  They  are  legally  effective  until  the  subscriber 
has  by  some  distinct  act  or  expression  repudiated  them;  or 
until  a  court  of  competent  jurisdiction  has  rendered  a  de- 
cree rescinding  them. 

§84.  Withdrawal  and  Release  of  Subscriber. — Forfei- 
ture of  Stock. — After  a  subscription  has  become  a  binding 
contract,  the  subscriber  can  not  surrender  his  shares  and 
withdraw,  so  as  to  avoid  further  liability  on  his  subscrip- 
tion, without  the  consent  of  all  the  stockholders  of  the  cor- 
poration, unless  he  has  reserved  that  right  in  his  subscrip- 
tion contract.  Nor  will  he  be  permitted  to  withdraw  if 
there  is  any  prejudice  to  creditors  of  the  corporation  by 
such  withdrawal.®  If,  however,  a  subscriber  is  unable  to 
pay  for  his  shares,  and  the  transaction  is  in  good  faith,  the 
corporation  may  accept  a  surrender  of  his  shares  and  re- 
lease him  from  any  further  liability  on  his  subscription.^^ 

A  subscriber  can  not  be  held  to  his  contract  of  subscrip- 
tion if,  without  his  consent  and  without  any  circumstances 
of  estoppel  against  him,  the  corporation,  as  organized,  is  for 
a  different  purpose,  or  of  a  different  character,  or  has  a  dif- 
ferent capital,  or  is  in  any  essential  particular  different 
from  the  corporation  as  described  in  the  subscription  con- 

'  Tyler  V.  Savage,  143  U.  S.  79.  111. 

"Fear  v.  Bartlett,  81  Md.  435;  Bosher  » Winston  v.  Dorsett  Pipe  &  Paving 

V.  Richmond  &  Harrisonburg  Land  Co.,  129  111.  64. 

Co.,  89  Va.  455;  Kelsey  v.  North-  "New  Haven  Trust  Co.  v.  Gaffney,  73 

eru  Light  Oil  Co.,  54  Barb.  (N.  Y.)  Conn.  480. 
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tract."  The  consolidation  of  a  corporation,  to  whose  shares 
one  has  subscribed,  with  another  corporation,  is  a  change 
of  such  vital  nature  as  to  discharge  his  contract  of  sub- 
scription, provided  he  does  not  assent  thereto,  unless  there 
is  a  statute  authorizing  the  consolidation  or  providing  that 
the  stock  of  a  dissenting  stockholder  may  be  purchased  by 
the  corporation/^ 

A  forfeiture  may  be  generally  defined  to  be  the  loss  of 
that  which  belongs  to  a  person  in  consequence  of  his  failure 
to  perform  some  conditional  agreement,  or  by  reason  of 
some  fault,  misconduct  or  transgression  of  law/^  Forfei- 
ture of  stock  is  the  general  method  of  enforcing  calls  and 
compelling  payment  of  unpaid  subscriptions  to  stock. 
Other  methods  are  actions  upon  the  subscription  contract, 
or,  as  followed  by  some  courts,  for  breach  of  contract." 

Forfeiture  of  stock  was  not  known  at  common  law. 
The  power  to  forfeit  must  be  expressly  conferred  by  stat- 
ute, or  by  the  incorporation  paper,  or  it  may  be  created  by 
the  contract  of  subscription.  ^^  It  can  not  be  created  by  a 
corporate  by-law,  in  the  absence  of  a  statute  authorizing 
it.^®  Forfeitiu'e  consists  in  a  positive  act  or  declaration  by 
the  legal  board  of  directors  declaring  certain  definite  stock 
forfeited,  or  it  may  consist  in  a  mandate  of  a  court  of  com- 
petent jurisdiction. 

§85.  Calls  or  Assessments. — Briefly  stated,  a  "call" 
is  an  official  declaration  that  the  subscription  price,  or  an 
installment  of  the  subscription  price,  is  required  to  be  paid. 
It  is  also  somewhat  incorrectly  termed  an  assessment. 
Strictly  speaking,  however  an  "assessment"  is  a  levy  on  the 
shares  of  a  corporation,  whether  the  purchase  price  of  the 
shares  has  been  paid  or  not,  requiring  each  shareholder  to 
pay  an  amount  in  proportion  to  the  number  of  shares  owned 
by  him,  for  additional  funds  for  the  corporation. 

A  valid  call  by  the  board  of  directors  is  necessary  to 
put  a  subscriber  in  default,  and  to  entitle  a  corporation  to 
maintain  an  action  against  him  for  the  amount  then  due  on 
his  subscriptions,  or  to  forfeit  his  shares  for  non-payment. 

"  Norwich   Lock   Mfg.    Co.    v.    Hock-  '*  Rand  v.  White  Mountain  Railroad 
aday,  89  Va.  557,  Co.,  40  N.  H.  79. 

"Ridgway  Twp.  v.  Griswold,  20  Fed.  "Raymond  v.  Caton,  24  III.  123. 

Cas.  No.  11,819.  "In  re  Long  Island  Railroad  Co.,  19 

"State  V.  Marion  Co.,  85  Ind.  489.  Wend.  (N.  Y.)  37. 
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No  call  is  necessary  to  give  a  right  of  action  if  the  subscrip- 
tion is  payable  at  a  stated  time,  or  when  the  subscription 
has  been  repudiated.  It  is  otherwise  if  the  time  of  payment 
is  indefinite/^  In  order  that  assessments  or  calls  may  be 
valid,  they  must  be  made  in  the  manner,  if  any,  prescribed 
by  statute  or  incorporation  papers  or  by-laws,  unless  a  dif- 
ferent mode  is  authorized  by  the  contract  of  subscription. 

§86.  Nature  of  Certificates  in  General. — A  certificate 
for  full  paid  stock  is  usually  required  by  statute  to  be  issued 
to  the  owner  of  shares.  In  the  absence  of  such  statute,  a 
by-law  provision  covering  the  subject  is  equally  effective. 
A  certificate  of  stock  is  often  confused  with  what  it  repre- 
sents. It  is  merely  the  evidence  of  the  holder's  interest  in 
the  corporation,  just  as  a  deed  is  evidence  of  ownership  of 
land. 

If  both  common  and  preferred  stock  is  authorized  by 
statute,  the  certificate  must  clearly  indicate  on  its  face  the 
kind  of  stock  which  it  represents.  If  the  certificate  repre- 
sents preferred  stock,  it  should  clearly  show  in  what  the 
preference  consists,  either  by  setting  it  forth  in  detail,  or  by 
reference  to  the  articles  or  by-laws  covering  same,  and  all 
the  conditions  and  limitations  upon  which  it  is  issued. 

§87.  Form  of  Certificates. — Stock  certificates  are  usu- 
ally procurable  in  book-form,  each  form  being  attached  to 
stubs  upon  which  appear  the  number  of  the  certificate,  the 
number  of  shares,  the  date  of  issuance,  and  the  name  of  the 
purchaser,  together  with  a  record  of  subsequent  transfers, 
if  any,  when  the  certificate  is  issued.  Though  the  corporate 
seal  is  not  necessary  to  the  validity  of  a  stock  certificate, 
it  is  a  wise  precaution  to  place  it  thereon  as  a  prevention 
against  fraud. 

The  stock-certificate  book  is  usually  kept  by  the  secre- 
tary of  the  corporation,  who,  in  addition  to  the  president  or 
vice-president,  and  in  some  states  the  treasurer,  is  quite 
generally  required  to  sign  aU  certificates. 

§88.  Issuance  of  Certificates. — Upon  issuance  a  cer- 
tificate should  be  carefully  and  completely  fiUed.  It  is  such 
a  dereliction  as  to  amount  to  a  breach  of  trust,  for  stock  is- 
suing officers  to  knowingly  issue  and  deliver  certificates 

"Chandler  v.  Siddle,  3  Dill.   (U.  S.)    477. 
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containing  blanks,  either  for  names,  numbers,  dates,  or 
amoimts.  Stock  certificates  should  never  be  issued  pre- 
maturely. 

Under  laws  requiring  the  issuance  of  certificates  for 
fully  paid  stock,  the  possession  of  a  certificate,  with  the  en- 
dorsement of  full  payment  thereon,  is  prima  facie  evidence 
of  full  payment,  and  the  officer  issuing  it  is  liable  to  the  cor- 
poration for  its  full  par  value.  But  notwithstanding  the 
convenience  of  having  a  certificate  representing  the  mem- 
ber's interest,  it  is  not  necessary  to  his  full  enjoyment  of 
the  rights  as  a  full  paid  stockholder,  as  between  himself  and 
the  corporation.  The  mere  fact  that  it  has  not  been  issued, 
or  that  after  issuance  it  has  been  lost  or  destroyed,  after  fuU 
payment  therefor,  can  not  deprive  him  of  the  right  to  re- 
ceive dividends,  to  vote  at  corporate  meetings,  and  to  hold 
corporate  office.  Nor,  on  the  other  hand,  will  the  non-issu- 
ance of  the  certificate,  whether  the  subscription  be  fully 
paid  or  not,  constitute  any  defense  against  the  claims  of 
creditors  of  the  corporation. 


CHAPTER  XII. 

RIGHTS  OF  STOCKHOLDERS. 

§89.  status  of  stockholders. 

90.  Right  to  Dividends. 

91.  Right  to  Actual  Capital  Left  upon  Reduction  of  the  Capital  Stock. 

92.  Right  to  Participate  in  the  Management  of  the  Corporation. 

93.  Right  to  Subscribe  to  Increased  Capital  Stock. 

§89.  Status  of  Stockholders.— The  stockholders  of  a 
corporation  are  not  joint  tenants  or  tenants  in  common  of 
the  corporate  property  either  before  or  after  its  dissolution; 
nor  are  they  creditors  of  the  corporation  to  the  extent  of 
their  stock.  A  stockholder  is  the  owner  of  a  given  number 
of  shares  representing  an  interest  in  the  corporate  prop- 
erty, and  this  interest  remains  undivided  and  inseparable 
from  the  general  fund. 

Arising  out  of  this  interest  in  the  general  corporate 
fund  are  certain  primary  rights  which  may  be  classified  as, 
(1)  The  right  to  participate  in  the  profits  earned  by  the  cor- 
poration, or  the  right  to  dividends;  (2)  In  the  event  of  dis- 
solution of  the  corporation,  the  right  to  share  in  any  assets 
remaining  after  the  creditors  shall  have  been  paid;  (3)  In 
the  event  of  a  reduction  of  the  capital  stock,  the  right  to 
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participate  in  any  actual  capital  that  may  be  thus  freed; 
(4)  The  right  to  participate  in  the  management  of  the  cor- 
poration; and,  (5)  The  right  to  subscribe  to  any  increase  of 
capital  stock  before  the  right  of  subscription  is  offered  to 
strangers. 

The  right  to  share  in  the  assets  upon  dissolution  is 
fully  treated  in  the  chapter  on  "Dissolution." 

§90.  Right  to  Dividends.  —  Dividends  are  divided 
profits/  and  all  stockholders  of  the  same  class  are  entitled 
to  share  in  them  pro  rata.  Thus,  a  trustee  of  corporate 
stock  may  recover  dividends  thereon  from  the  corporation. 
Until  a  dividend  has  been  fully  and  duly  declared  the  stock- 
holders have  no  legal  right  to  any  part  of  the  corporate 
assets  or  profits.  As  soon  however  as  the  directors  have 
properly  declared  a  dividend,  each  stockholder  acquires 
a  legal  right  to  his  share,  and  may  maintain  an  action 
against  the  corporation  to  recover  the  same.  It  is  discre- 
tionary with  the  directors  whether,  and  when,  they  will 
declare  a  dividend,  but,  having  duly  declared  same,  their 
action  can  not  be  revoked,  and  the  fund  so  appropriated 
becomes  a  trust  fund  in  the  hands  of  the  corporation  for 
the  benefit  of  its  then  stockholders.^  A  court  of  equity 
may  compel  directors  to  declare  a  dividend  in  certain 
cases.^ 

A  guaranteed  dividend  is  a  preferred  dividend 
although  not  expressed  so  to  be  other  than  in  classifying 
stock  as  preferred  stock.  Prima  facie,  if  the  profits  of  one 
year  are  insufficient  to  pay  such  guaranteed  dividend,  the 
preference  is  cumulative,  and  the  deficiency  will  be  made 
good  out  of  the  profits  of  some  succeeding  year  before  any 
dividends  can  be  paid  to  the  common  stockholders. 

§91.  Right  to  Actual  Capital  Left  upon  Reduction  of 
the  Capital  Stock. — ^It  may  be  readily  seen  that  the  only  case 
in  which  a  pro  rata  distribution  of  assets  to  the  holders  of 
paid-up  stock  can  be  legally  and  equitably  made  is  where, 
because  of  the  reduction  of  nominal  paid-up  capital,  it  be- 
comes necessary  to  cancel  a  certain  proportion  of  each 

'  In  re  Haas  Co.,  131  Fed.  Rep.  232.    am  Bank,    26    Conn.    269;     Hyatt     v. 

'  LeRoy  v.  Globe  Ins.  Co..  2  Edw.  Ch.BB  Allen,   56   N.   Y.    553;    Gibbons  v. 

(N.  Y.)  657.  WS  Mahon,  136  U.  S.  549. 

'  Phelps    V.    Farmers'    &    Mechanics' 
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shareholder's  shares;  and  in  such  cases,  the  corporation 
must  distribute  these  excess  assets,  or  their  value,  among 
the  stockholders  pro  rata.  There  is  no  power  in  the  cor- 
poration to  retain,  as  a  so-called  surplus,  any  portion  of 
the  actual  capital  which  represents  the  nominal  capital 
extinguished  by  the  reduction/ 

§92.  Right  to  Participate  in  the  Management  of  the 
Corporation. — The  right  to  participate  in  the  management 
of  the  corporation  includes  the  right  to  have  notice  of 
stockholders'  meetings  and  to  vote  thereat  upon  any  ques- 
tion submitted  to  the  stockholders  or  members,  and  the 
right  to  inspect  the  books  and  papers  of  the  corporation. 

Generally  speaking,  the  functions  of  stockholders  are 
very  limited.  They  have  no  power  as  such  to  negotiate, 
contract,  or  correspond  for  the  corporation,  and  such  acts 
so  done  do  not  bind  the  corporation  unless  previously 
authorized  or  later  ratified  by  it.^  Except  in  the  matter  of 
the  exercise  of  the  right  to  attend  corporate  meetings,  and 
debate  and  vote  upon  questions  pertaining  to  the  corpora- 
tion, the  individual  stockholders  as  such,  have  no  direct 
control  of  the  corporate  affairs  or  property,  and  they  are 
consequently  not  liable  for  any  mismanagement  of  the  cor- 
poration. 

Ordinarily  the  rights  of  preferred  stockholders  are 
limited,  in  preference,  to  dividends  only.  In  consideration 
of  this  advantage  they  are  usually  deprived  of  the  power 
to  vote  and  are  given  no  voice  in  the  management  of  the 
corporate  affairs. 

The  right  to  inspect  corporate  books  and  papers  is  a 
common  law  privilege  to  be  exercised  only  at  the  proper 
time  and  for  the  proper  purposes.  ®  A  stockholder  is 
entitled  to  this  right  in  order  that  he  may  ascertain 
whether  the  management  of  the  corporation  is  properly 
conducted,  and  that  he  may  vote  intelligently  on  questions 
of  corporate  policy.  The  information  sought  must  be 
essenital  and  material.  "^ 

*Seeley  v.  New  York  Nat.  Exchange  •  Winter  v.  Baldwin,  7  So.  Rep.  (Ala.) 

Bank,  8  Daly  (N.  Y.)  400,  affirmed,  734;  Hooker  v.  Midland  Steel  Co., 

78  N.  Y.  600.  74  N.  E.  Rep.  (111.)  445. 

Lawson  v.  Black  Diamond  etc.  Min-  '  Hurplar    v.    Graigin    Cattle    Co.,    2 

ing   Co.,   86     Pac.     Rep.     (Wash.)  Atl.  Rep.  (N.  J.)  274. 
1120. 
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§93.    Right  to  Subscribe  to  Increased  Capital  Stock. 

— ^As  a  general  rule,  where  the  capital  stock  of  .a  corpora- 
tion is  increased  by  the  issuance  of  additional  shares,  the 
stockholders  have  the  right  to  subscribe  to  the  new  shares 
in  proportion  to  their  holdings  in  the  existing  capital, 
before  the  new  shares  can  be  allotted  to  outsiders.  This 
right  is  often  conferred  by  statute,  or  by  incorporation 
papers,  or  by  by-laws,  but  it  exists  in  the  absence  of  such 
express  provisions.  ^  However,  the  stockholders  can  not 
claim,  as  of  right,  to  subscribe  to  the  new  shares  at  par  if 
they  can  be  sold  in  the  open  market  at  a  greater  price.  ^ 

Both  common  and  preferred  stockholders  have  the 
same  option  of  subscribing  to  new  shares  before  they  are 
offered  to  non-members  of  the  corporation.  In  the  deter- 
mination of  stockholders  entitled  to  subscribe  to  new 
shares,  the  time  of  the  increase  is  taken  to  be  the  time 
when  the  increase  is  actually  and  duly  resolved  upon  by 
the  directors  of  the  corporation  and  made  a  part  of  its 
records.  ^^ 


CHAPTER  Xin. 

LIABILITIES  OF  STOCKHOLDERS. 

§94.  Liability  in  General. 

95.  Liability  of  Members  of  Religious  and  Cliaritable  Corporations. 

96.  Liability  of  Preferred  Stockliolders. 

97.  Construction  of  Constitutions  and  Statutes  Imposing  Individual  Lia- 

bility. 

98.  Nature  of  tlie  Liability. 

99.  Liability  to  Creditors  for  Unpaid  Calls  and  Assessments. 

100.  Enforcement  of  Stockholders'  Liability. 

101.  Contribution  among  Stockholders. 

§94.  Liability  in  G-eneral. — ^At  common  law  the  mem- 
bers of  a  corporation  are  exempt  from  liability  for  the 
debts  of  the  corporation  beyond  their  proportionate  share 
of  the  capital  stock.  ^  This  rule  is  not  applicable  where  a 
stockholder  has  not  paid  the  full  amount  of  his  subscrip- 

» Gray  V.  Portland  Bank,  3  Mass.  364;  "Real  Estate  Trust  Co.  v.  Bird,  44 
Jones  V.  Morrison,  16  N.  W.  Rep.  Atl.  Rep.  (Md.)  1048. 
(Minn.)  854;  Hammond  v.  Edison  'Green  v.  Beckman,  24  Cal.  518;  To- 
Illuminating   Co.,   90   N.   W.    Rep.  ner   v.    Fulkerson,    25   N.   E.    Rep. 
(Mich.)  1040.  (Ind.)  218;  Terry  v.  Little,  101  U. 

•stokes  V.  Continental  Trust  Co.,  78  S.  216. 
N.  E.  Rep.  (N.  Y.)  1090. 
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tion  and  the  corporation  becomes  insolvent.  In  that  case, 
the  stockholder's  Hability  may  be  enforced  by,  or  for  the 
benefit  of,  the  corporation  creditors;  but,  if  there  is  noth- 
ing due  the  corporation  by  a  stockholder,  the  creditors 
must  look  to  the  assets  of  the  company,  and  if  the  assets 
are  insufficient  they  must  bear  the  loss. 

The  only  way  in  which  liability  for  corporate  debts 
can  be  imposed  upon  stockholders  is  by  the  terms  of  the 
incorporation  paper,  or  by  constitution  or  statutes  of  the 
state  granting  the  incorporation.  It  cannot  be  imposed 
by  by-laws  of  the  corporation.  ^  Of  course  a  stockholder 
may  contract  in  writing  to  answer  for  the  debts  of  a  cor- 
poration, but  this  is  then  not  so  much  their  liability  as 
stockholders,  as  it  is  that  of  individuals. 

§95.  Liability  of  Members  of  Religious  or  Charitable 
Corporations. — ^Religious  or  charitable  corporations  have 
no  capital  stock  and  are  usually  dependent  upon  personal 
contributions  for  their  support.  Members  of  such  organi- 
zations may  and  often  do  make  themselves  personally 
responsible  for  the  payment  of  the  corporate  expenses  and 
debts.  Where,  however,  no  contract  has  been  made 
between  the  stockholders — or  more  accurately  speaking 
the  members — of  such  corporations,  and  the  creditors  of  the 
organization,  courts  of  equity  will  deal  with  the  corpora- 
tion and  its  members  in  a  manner  most  calculated  to  further 
the  ends  of  justice.  ^  For  example,  the  members  of  a 
church,  duly  incorporated  as  such,  but  of  course  without 
any  capital  stock  as  is  usual  in  such  instance,  have  been 
held  individually  liable  for  the  pastor's  salary.  * 

§96.  Liability  of  Preferred  Stockholders. — A  rule 
may  be  stated  to  the  effect  that  in  the  absence  of  any  spe- 
cial contract  or  statutory  provision,  preferred  stockhold- 
ers are  subject  to  liabilities  to  the  same  extent  as  the 
holders  of  common  stock.  Nevertheless,  that  relation  be- 
tween preferred  stockholders  and  a  corporation  being  a 
contractual  one,  their  rights  may  be  restricted  by  contract, 
or  the  stock  conditions,  to  such  an  extent  as  to  place  them 
in  the  position  of  creditors  rather  than  that  of  stockhold- 

•Reid  V.  Mfg.  Co.,  2  Am.  Rep  (Gal.)  15  Ver.  370. 

563;    Trustees   v.   Flint,    13   Mete.  *  Sheehy  v.   Blake,   46   N,    W.    Rep. 

(Mass.)  539.  (Wis.)  537. 

*  Bigelow  V.   Congregational  Society, 
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ers  of  the  corporation,  and  thus  allow  them  to  escape  the 
stockholder's  liability.^  A  person  so  situated  is  either  a 
stockholder  or  a  creditor.  He  can  not  sustain  dual  rela- 
tion to  the  corporation.  If  he  is  a  stockholder,  he  takes 
the  risks  of  the  statutory  liability  of  stockholders  for  cor- 
porate debts  in  case  the  corporation  becomes  insolvent; 
if  he  is  a  creditor,  he  takes  no  proprietary  interest  in  the 
company's  affairs,  but  his  whole  right  is  to  receive  an 
agreed  compensation  for  the  use  of  the  money  he  supplies, 
and  the  return  of  the  principal  when  due.  In  most  juris- 
dictions holders  of  preferred  stock  are  regarded  as  stock- 
holders and  not  as  creditors.  ® 

§97.  Construction  of  Constitutions  and  Statutes  Im- 
posing Individual  Liability. — Many  of  the  state  constitu- 
tions provide  for  the  personal  lability  of  stockholders  for 
the  security  of  corporation  creditors;  others  exempt  stock- 
holders from  such  liability;  still  others  leave  the  deter- 
mination of  the  subject  to  the  legislature;  while  many  make 
stockholders  personally  liable  for  certain  stated  classes  of 
corporate  indebtedness. 

It  has  been  held  that  where  the  state  constitution  pro- 
vides that  a  stockholder  shall  be  liable  for  the  debts  of  the 
corporation  to  the  extent  of  the  stock  owned  by  each 
holder  individually,  and  limiting  further  personal  liability 
to  an  additional  amount  equal  to  the  amount  of  stock  so 
owned,  the  legislature  is  prohibited  from  passing  a  statute 
making  stockholders  individually  liable  for  all  the  debts 
of  a  corporation.  "^ 

It  is  usually  held  that  where  the  constitutional  pro- 
vision is  definite  as  to  the  extent  of  the  individual  liability 
of  stockholders,  it  does  not  require  legislative  action  to 
make  it  enforceable;  and  that  anything  done  in  violation 
of  such  provision  is  void.  * 

As  previously  suggested,  a  statute  imposing  stock- 
holders' liability  for  corporate  debts  removes  the  common 
law  exemption  therefrom  and  leaves  the  stockholders  lia- 
ble as  partners.     This  rule  applies  to  stockholders  of  a 

•Totten  V.  Tison,  54  Cal.  139.  R.  Co.,  94  U.  S.  806. 

•  Grover  v.  Cavanaugh,  82  N.  E.  Rep.  '  Dupee   v.    Swlgert,    21   N.   E.    Rep. 

(Ind.)    104;   Lockhart  v.  Van  Al-  (111.)  622. 

styne,  31  Mich,  76;  Boardman    v.  "Willis  v.    Mabon,    50    N.    W.    Rep. 

Lake  Shore  etc.  Co.  R.  Co.,  84  N.  (Minn.)    851;    Fowler  v.  Lamson, 

Y.   157;   aulllvan  v.  Portland  etc.  34  N.  E.  Rep.  (Ul.)   932. 
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corporation  created  by  special  legislative  act  as  well  as  to 
those  created  under  general  laws.  ®  Under  the  strict 
theory,  such  statutes,  being  in  derogation  of  the  common 
law,  must  be  strictly  construed,  yet  most  courts  at  the 
present  time  insist  upon  a  just  and  reasonable  construc- 
tion, —  more  often  construing  the  statute  as  remedial 
rather  than  penal.  ^^ 

§98.  Nature  of  the  Liability. — The  application  of 
stockholders'  liability  laws  to  existing  corporations  has 
been  questioned  on  the  ground  that  they  impair  the  obli- 
gation of  contracts  as  prohibited  by  the  United  States 
Constitution,  but  the  courts  have  unanimously  held  that 
such  is  not  the  fact.  ^^ 

As  a  rule,  the  statutory  or  constitutional  ex  contractu 
liability  of  stockholders  for  corporate  debts  to  the  amount 
of  their  stock  holdings  is  that  of  a  principal  debtor.  In 
certain  cases,  however,  it  is  in  the  nature  of  the  liability 
of  a  surety  or  guarantor.  The  nature  of  the  liability  must 
depend  upon  the  particular  statute.  For  example,  a  statute 
providing  that  ''the  release  of  any  debtor  under  this  act 
shall  not  operate  to  discharge  any  other  party  liable  as 
surety,  guarantor,  or  otherwise,  for  the  same  debt,"  has 
been  held  to  apply  to  stockholders  of  an  insolvent  corpora- 
tion under  the  general  class  of  surety  or  guarantor.  ^^ 

Where  the  charter  of  a  bank  provided  that  the  per- 
sons and  property  of  the  stockholders  should  be  "at  all 
times  Liable,  pledged  and  bound  for  the  redemption  of  the 
bills  and  notes  of  the  bank  at  any  time  issued,  in  propor- 
tion to  the  number  of  shares  that  each  individual  might 
hold,"  it  was  held  that  the  stockholders  were  Liable  as  prin- 
cipals. " 

§99.  Liability  to  Creditors  for  Unpaid  Calls  and 
Assessments. — ^A  corporation  has  no  inherent  power  to 
assess  the  corporators  or  owners  of  full  paid  stock  and 
compel  payment  thereof,  to  get  money  for  its  own  use. 
Such  power  is  derived  only  from  statute  or  by  special  con- 
tract between  the  stockholders,  and  the  corporation  which 

•Poor   V.   Wllloughby,    64   Me.    379;  "Willis  v.  Mabon,   50   N.    W.    Rep. 

Gowan  v.  McDonald,  43  Pac.  Rep.  (Minn.)  851. 

(Cal.)  418.  "Hyman  v.   Coleman,   23   Pac.   Rep. 

"Mokelumne   Hill   etc.    Min.    Co.    v.  (Cal.)  62;  Jagger  Iron  Co.  v.  Walk- 

Woodbury,  14  Cal.  265.  er,  76  N.  Y.  521. 
"  Hagmayer  v.  Alten,  72  N.  Y.  S.  623. 
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contract  may  be  in  the  form  of  a  provision  in  the  articles 
of  incorporation. 

As  has  been  stated,  the  word  "assessment"  properly 
designates  any  payment  sought  to  be  levied  and  enforced 
against  stock,  and  recovered  from  stockholders  above  and 
in  addition  to  the  par  value  of  such  stock. 

In  the  absence  of  constitutional  or  statutory  provi- 
sion prohibiting  the  issue  of  stock  except  for  full  payment, 
either  in  money  or  its  equivalent,  as  between  the  corpora- 
tion and  the  stockholder  stock  issued  by  the  corporation  is 
fully  paid,  whether  actually  so  or  not,  and  is  not  subject  to 
assessments.  ^^  Consequently,  creditors  can  not  recover 
unpaid  assessments  levied  by  the  corporation  upon  its 
stock.  This  rule  does  not  hold  good  as  against  corporation 
creditors  when  stock,  piu'porting  to  be  fully  paid  up,  is  not 
so  in  reality.  ^^ 

The  liability  of  a  stockholder  for  unpaid  subscriptions 
or  calls  is  paramount  to  any  claim  that  he  may  have 
against  the  corporation.  He  must  pay  his  stock  subscrip- 
tion and  then  share  ratably  with  other  creditors  in  the 
assets  of  the  corporation.^® 

§100.  Enforcement  of  Stockholders*  Liability. — Most 
statutes  provide  that  creditors  of  corporations  must  reduce 
their  claims  to  judgment  before  they  can  proceed  against 
the  stockholders  individually  on  their  statutory  liability 
as  stockholders.  In  either  event,  the  stockholder  may 
interpose  any  defense  against  the  validity  of  the  claim  that 
the  corporation  itself  might  have  interposed.  ^^  But  where 
creditors  seek  to  compel  payment  of  unpaid  stock  sub- 
scriptions the  stockholders  will  not  be  permitted  to  attack 
the  validity  of  the  organization  of  the  corporation  for  the 
purpose  of  escaping  liability.  ^® 

Stockholders  may  be  estopped  by  their  conduct  from 
denying  their  liability;  nor  can  they  escape  same  by  volun- 
tary dissolution  of  the  corporation.  Owing  to  the  pecu- 
larly  equitable  nature  of  the  creditor's  remedy  against  the 

"  First  Nat.  Bank  v.  Gustin,  etc.  Min-  ^     Boulton  Carbon  Co.  v.  Mills,  43  N. 

ing   Co.,    44   N.    W.   Rep.    (Minn.)  W.  Rep.  (Iowa)  290. 

510.  "  Zang  v.  Wyant,  56  Pac.  Rep  (Colo.) 

"Peninsular  Savings  Bank  v.  Black  565;    Railroad    Co.    v.    Smith,    31 

Flag  etc.    Co.,    63    N.     W.     Rep.  N.  E.  Rep.  (Ohio)  743. 

(Mich.)   514.  "Upton  v.   Hansbrough,   3   Biss.    (U. 

"Handley  v.   Stutz,  139   U.   S.   417;  S.)  417. 
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stockholders  individuaUy,  it  has  generally  been  held  that 
the  property  of  a  corporation  must  first  be  exhausted  by 
legal  process  before  a  creditor  can  proceed  against  the 
stockholders.  ^®  Some  statutes  require  an  accounting  in 
equity  to  ascertain  the  aggregate  indebtedness  and  the  pro 
rata  liability  of  the  stockholder  before  any  action  against 
the  latter  can  be  instituted.  ^^  In  some  states  courts  of 
equity  take  exclusive  jurisdiction  of  proceedings  of  this 
nature. 

§101.  Contribution  Among  Stockholders. — A  stock- 
holder is  entitled  to  contribution  from  other  stockholders 
where  he  has  paid  more  than  his  proportion  of  the  corpor- 
ate debts.  If,  however,  the  liability  is  penal  and  not  con- 
tractual, being  made  so  by  statute,  a  suit  for  such  contri- 
bution can  not  be  maintained.  ^^  In  case  a  stockholder  is 
compelled  to  pay  more  than  his  share  of  a  contractual  lia- 
bility, he  may  file  a  bill  in  equity  to  enforce  contribution 
from  the  other  stockholders  who  were  also  liable.  Or,  if 
he  is  a  co-defendant  with  other  stockholders  in  a  suit,  he 
may  compel  contribution  in  the  same  suit.  The  liability 
to  contribute  survives  the  death  of  a  stockholder.  ^^ 

"•Jackson  v.   Meek,   9     S.    W.    Rep.  (Wyo.)  243. 

(Tenn.)  225.  "  Sayles  v.  Brown,  40  Fed.  Rep.  8. 

"  McLaughlin  v.  O'Neill,  51  Pac.  Rep.      "  Allen  v.  Fairbanks,  45  Fed.  Rep.  88. 


QUIZZER. 

CAPITAIi  STOCK. 


l-§73.  What  do  statutes  authorizing  incorporation 
usually  require  to  be  stated  in  the  incorpora- 
tion papers  ? 

2-  How  should  the  amount  of  capital  stock  be  ar- 

rived at? 

3-  What  can  you  say  as  to  the  extent  of  formation 

of  corporations  with  inflated  capitalization? 

4-  What  is  capital  stock?    How  can  it  be  changed? 

5-  What  is  the  ** capital''  of  a  corporation? 

6-  Is  capital  stock  essential  to  corporate  existence  ? 

Upon  what  does  the  necessity  depend? 

7-  Upon  what  does  the  amount  of  the  capital  stock 

depend?    How  is  it  sometimes  defined? 
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8- §74.      What  does  a  share  of  capital  stock  represent  and 

what  rights  does  it  carry  with  it? 
9-  Are  shares  of  stock  chattels? 

10-  Are  shares  of  stock  tangible?    Are  they  subject 

to  attachment,  garnishment  or  execution? 

11-  Are  they  within  the  application  of  the  Statute 

of  Frauds? 

12-  Can  shares  of  stock  be  made  the   subject  of 

replevin?    Of  conversion? 

13-  If  a  corporation  owns  nothing  but  real  property, 

is  its  shares  personal  property? 

14-  What  is  the  situs  of  shares  of  stock  for  the  pur- 

pose of  taxation?    For  execution  and  attach- 
ment ? 

15-  Are  shares  remaining  in  the  corporate  treasury 

corporate  property? 
16-§75.      What  is  the  technical  meaning  of  "issuance  of 
stock"? 

17-  Must  the  incorporation  papers  provide  for  a 

capital  stock  and  the  issuance  of  shares? 

18-  When  is  stock  considered  issued  under  the  stock- 

holders'  liability  statutes? 

19-  How  is  treasury  stock  classed  by  the  revenue 

laws? 

20-  What  facts  are  necessary  to  create  the  relation 

of  stockholder  if  a  certificate  has  not  issued? 
21-§76.      Do  general  incorporation  laws  provide  for  in- 
crease and  reduction  of  stock? 

22-  What  is  the  basis  of  corporate  credit? 

23-  What  is  the  effect  of  an  increase  of  stock?    Of 

a  decrease? 

24-  What  is  the  general  rule  as  to  power  to  change 

capital  stock? 

25-  When  may  the  change  in  capital  stock  be  made  ? 

26-  Assuming  that  legislative  consent  can  be  ob- 

tained,  may   the    directors   alone   make   the 
change  in  the  capital  stock? 

27-  Is  authority  to  increase  implied  from  authority 

to  reduce  the  capital  stock? 

28-  How  may  the  increased  stock  be  disposed  of? 

29-  When  no  method  is  provided  by  statute,  how 

may  the  stock  be  reduced? 
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30-§77.      What  is  the  most  commonly  authorized  class  of 
stock? 

31-  Do  the  same  general  principles  of  law  apply  to 

all  stock? 

32-  What  is  the  usual  preference  of  preferred  stock 

over  common  stock? 

33-  At  common  law  was  there  any  difference  in  the 

rights  of  stockholders? 

34-  What  is  the  general  rule  as  to  the  right  of  a  cor- 

poration to  classify  its  stock? 

35-  What  is  meant  by  ** guaranteed"  stock? 
36-§78.      To  what  is  the  law  governing  transfers  of  stock 

applicable  in  general? 

37-  How  is  stock  represented?    How  is  stock  trans- 

ferred? 

38-  How  may  a  stock  endorsement  be  made  ?  In  wjiat 

other  ways  may  the  transfer  be  made? 

39-  What  methods  constitute  only  prima  facie  evi- 

dence of  title  ? 

40-  Do  some  statutes  limit  the  method? 

41-  If  the  corporation  refuses  to  make  the  transfer, 

will  an  action  lie  to  compel  transfer? 

42-  How  may  stock  be  assigned  to  avoid  resorting  to 

the  corporation  for  transfer  upon  the  books? 


STOCK    SUBSCRIPTIONS    AND    CERTIFICATES. 

l-§79.      What  is  a  contract  of  subscription  to  corporate 
stock? 

2-  When  may  payment  thereunder  be  made? 

3-  What  general  principles  govern  the  formation 

and  validity  of  such  contracts? 

4-  What  is  correlative  to  membership  in  a  business 

corporation?     What  constitutes  the  contract 
of  membership? 

5-  If  the  corporation  is  in  existence,  how  is  the  sub- 

scription contract  formed?    Upon  what  does 
the  form  depend? 

6-  Is    organization   of   the    corporation   necessary 

before  the  offer  of  membership  can  be  ac- 
cepted? 
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7-  Of  what  does  the  double  character  of  the  sub- 

scription contract  consist,  when  the  corpora- 
tion is  not  yet  formed? 

8-  What  is  the  chief  distinction  between  a  contract 

of  subscription  and  a  preliminary  agreement 
to  subscribe  for  shares  of  stock  at  some  future 
time? 

9-  What  is  the  amount  of  damages  in  each  case? 
10-§80.      In  the  absence  of  statutory  requirements,  is  any 

special  form  of  a  subscription  contract  neces- 
sary to  its  validity? 

11-  In  the  absence  of  statute,  is  writing  necessary? 

12-  Give  an  example  of  liability  as  a  stockholder  for 

corporate  debts  by  reason  of  a  mere  accept- 
ance of  a  certificate  of  stock. 

13-  In  the  case  of  statutory  requirements  as  to  form, 

must  there  be  strict  and  literal  compliance? 
14-§81.      After  a  subscription  has  been  accepted  may  it  be 
revoked  at  the  option  of  either  party? 

15-  When  a  person  enters  his  name  in  a  subscription 

book  may  either  party  withdraw  from  the 
contract? 

16-  Does  the  fact  that  a  third  party  has  acted  upon 

the  subscription  prevent  a  withdrawal  before 
incorporation? 
17-§82.      Define  a  conditional  subscription. 

18-  Can  a  conditional  subscription  made  prior  to  in- 

corporation be  counted  in  determining  the 
amount  of  subscribed  stock? 

19-  What  may  be  the  nature  of  the  condition?    Give 

an  example. 

20-  Is  a  conditional  subscription  the  same  as  a  sub- 

scription upon  special  terms?  What  is  the 
latter? 

21-  What  right  arises  upon  breach  of  a  special  sub- 

scription? 
22-§83.      What  is  the  effect  of  fraud  in  procuring  sub- 
scriptions ? 

23-  What  right  in  favor  of  the  injured  party  arises 

upon  discovery  of  the  fraud? 

24-  What  exceptions  are  there  to  the  exercise  of  this 

right? 
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25-  Do  different  rules  of  law  apply  to  fraud  in  sub- 

scription contracts  than  to  any  contract? 

26-  Give  an  example  of  fraud  that  will  render  the 

subscription  voidable.  Are  such  contracts 
void? 

27-  Until  what  time  are  such  fraudulent  subscription 

contracts  legally  effective? 
28-§84.    What  is  the  rule  as  to  the  right  of  a  subscriber  to 
withdraw  from  his  contract  and  escape  lia- 
bility? 

29-  May  the  corporation  release  a  subscriber  from 

his  contract  of  subscription  ? 

30-  Can  a  subscriber  be  held  to  his  contract  in  case 

of  a  material  mistake  in  representations  made 
to  him? 

31-  Is  a  dissenting  subscriber  discharged  from  his 

contract  in  case  of  a  consolidation  of  the  cor- 
poration with  another  corporation  unauthor- 
ized by  statute? 

32-  What  is  a  forfeiture? 

33-  What  are  the  methods  of  enforcing  calls  and 

compelling  payments  of  unpaid  subscriptions? 

34-  Was  it  known  at  common  law?    How  must  the 

power  to  forfeit  be  created? 

35-  In  what  does  the  act  of  forfeiture  consist? 
36-J85.      Define  a  "call."    What  is  it  sometimes  termed? 

37-  What  is  an  "assessment"  strictly  speaking? 

38-  What  is  necessary  to  put  a  subscriber  in  default? 

39-  Is  a  call  necessary  to  give  a  right  of  action  in  all 

cases? 

40-  What  must  be  the  form  of  an  assessment  or  call? 
41-§86.      What  is  the  usual  statutory  requirement  upon 

the  purchase  of  shares?  Is  a  by-law  equally 
effective  in  the  absence  of  statute? 

42-  With  what  is  the  certificate  of  stock  often  con- 

fused? 

43-  When  must    the    certificate    indicate    what    it 

represents? 
44-§87.      How  are  stock  certificates  usually  procurable? 

Upon  issuance,  what  facts  are  shown  on  the 

stub? 
45-  Is  the  corporate  seal  absolutely  necessary  to  the 

validity  of  the  certificate  ? 
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46-  By  whom  is  the  stock-certificate  book  usually 

kept?  What  officers  are  usually  required  to 
sign  the  certificates'? 

47-§88.  What  can  you  say  as  to  the  leaving  of  blanks 
upon  the  certificate  when  issued? 

48-  Under  laws  requiring  issuance  of  certificates  for 

fully  paid  stock  what  constitutes  prima  facie 
evidence  of  full  payment? 

49-  Does  the  refusal  or  failure  to  issue  certificates, 

or  the  loss  of  certificates,  deprive  the  owner  of 
stock  of  his  right  as  a  stockholder? 

50-  Will    the    non-issuance    constitute    a    defense 

against  the  claims  of  creditors  of  the  corpora- 
tion in  a  suit  against  stockholders  for  corpo- 
rate debts? 
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l-§89.      Is  a  stockholder  a  joint  tenant  or  tenant  in  com- 
mon with  other  stock  holders? 

2-  What  is  a  stockholder?    Is  his  interest  a  divided 

interest  ? 

3-  Name  the  rights  arising  out  of  a  stockholder's 

interest. 
4-§90.      What  are  dividends  and  how  are  they  shared? 

5-  Is  a  trustee  of  corporate  stock  entitled  to  divi- 

dends? 

6-  Has  a  stockholder  any  right  to  corporate  profits 

before  a  dividend  has  been  declared? 

7-  Is  a  dividend  discretionary  with  the  directors? 

Can  a  dividend  be  revoked? 

8-  What  is  a  guaranteed  dividend? 

9-  If  the  profits  of  one  year  are  insufiicient  to  pay 

a  guaranteed  dividend  will  the  deficiency  be 
made  good  out  of  the  profits  of  some  succeed- 
ing year? 

10-§91.  In  what  case  may  a  distribution  of  assets  to 
stockholders  be  made?  In  what  proportion 
must  it  be  made? 

11-  Has  the  corporation  power  to  retain  the  surplus 

capital  upon  reduction  of  the  capital  stock? 

12-§92.  What  is  included  in  the  right  to  participate  in 
the  management  of  the  corporation? 
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13-  What  can  you  say  as  to  the  functions  of  stock- 

holders? 

14-  Have  they  power  to  contract  for  the  corpora- 

tion? When  do  such  contracts  bind  the  cor- 
poration? 

15-  Have  individual  stockholders  any  direct  control 

of  the  corporate  affairs  or  property,  and  if  so, 
to  what  extent? 

16-  To  what  are  the  rights  of  preferred  stockholders 

limited? 

17-  What  can  you  say  as  to  the  right  to  inspect  cor- 

porate books? 

18-  Upon  what  is  this  right  based? 

19-§93.      WTiat  right  have  stockholders  when  the  capital 
stock  of  a  corporation  is  increased? 

20-  Does  this  right  exist  in  the  absence  of  express 

provisions  ? 

21-  Have   the   stockholders  the   right   to  the   new 

shares  at  par  if  they  can  be  sold  in  the  market 
at  a  greater  price? 

22-  Does  this  right  of  subscription  apply  to  pre- 

ferred stockholders  as  well? 

23-  What  time  is  taken  as  the  time  of  increase  of 

capital  stock  in  order  to  determine  the  stock- 
holders entitled  to  the  first  right  of  subscrip- 
tion? 


LIABILITIES  OF  STOCKHOLDERS. 

l-§94.      Are  the  members  of  a  corporation  exempt  from 
the  debts  of  the  corporation  at  common  law? 

2-  When  is  this  common  law  rule  not  applicable? 

To  what  must  the  creditors  look  in  case  noth- 
ing is  due  the  corporation  from  the  stock- 
holders ? 

3-  How   can   stockholders'  liability   be    imposed? 

Can  it  be  imposed  by  corporate  by-laws?    Can 

it  be  imposed  by  contract? 
4-§95.      Have  religious  or  charitable  corporations  capital 

stock? 
5-  Upon  what  are  such  corporations  dependent  for 

their  support? 
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'  6-  Are  members  of  such  corporations  ever  held  re- 

sponsible for  the  debts  of  their  corporation? 
Give  an  example. 
7- §96.      What  is  the  rule  of  liability  as  to  preferred  stock- 
holders? 

8-  Under  what '  circumstances  may  the  preferred 

stockholder    escape    this    liability?    In    such 
cases  what  is  his  relation  to  the  corporation? 

9-  Can  he  sustain  a  dual  relation  to  the  corporation? 
10-             How  is  the   preferred   stockholder   usually   re- 
garded? 

ll-§97.      What  positions  do  different  state  constitutions 
take  as  to  the  personal  liability  of  stockholders  ? 

12-  When  has  the  legislature  been  restricted  from  ex- 

tending   the    liability    to    all    the    corporate 
debts? 

13-  When  the  constitutional   provision    is    definite, 

what  is  the  effect  of  legislation  in  violation  of  it? 

14-  What  is  the  nature  of  the  liability  under  statutes? 

15-  Does  this  rule  apply  to  corporations  under  special 

acts  as  well  as  to  those  under  general  laws? 

16-  What  is  the  theory  of  construction  of  stockhold- 

ers '  liability  statutes  ?  How  are  they  construed 
in  practice  ? 
17-§98.  Upon  what  grounds  has  the  legality  of  the  stock- 
holders' liability  law  been  questioned  as  applied 
to  existing  corporations?  What  have  the 
courts  held  upon  this  question? 

18-  As  a  rule  what  is  the  nature  of  the  stockholder's 

liability?    Is  it  ever  that  of   a   guarantor   or 
surety? 

19-  Upon  what  does  this  liability  depend?   Illustrate. 
20- §99.      WTience  is  the  power  of  the  corporation  to  levy 

assessments  derived? 

21-  Strictly  speaking,  what  does  the  word  ''assess- 

ment" designate? 

22-  In  the  absence  of  constitutional  or  statutory  pro- 

vision, is  fully  paid  stock  subject   to   assess- 
ment? 

23-  Does  this  rule  hold  as  to  stock  which,  although 

purporting  to  be  fully  paid,  is  not  such  in  re- 
ality? 
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24-  May    a    stockholder-creditor    off-set    his    claim 

against  his  debt  for  unpaid  stock? 

25-§100.  Do  statutes  require  that  the  creditor  reduce  his 
claim  to  judgment  against  the  corporation  be- 
fore proceeding  against  the  stockholders? 

26-  What  defense  may  the  stockholder  interpose? 

27-  May  the  stockholder  attack  the  validity  of  the 

corporate  organization  as  a  defense  to  a  credi- 
tor's suit? 

28-  Will  estoppel  apply  against  stockholders?    Can 

they  escape  liability  by  dissolution  of  the  cor- 
poration? 

29-  Must  the  assets  of  the  corporation  be  exhausted 

before  proceeding  against  the  stockholder? 

30-  Is  an  accounting  in  equity  ever  required  among 

the  stockholders  to  ascertain  their  proportion- 
ate liability? 

31-  Do  courts  of  equity  ever  take  exclusive  jurisdic- 

tion? 
32-§101.    When  is  a  stockholder  entitled  to  distribution 
from  other  stockholders? 

33-  When  can  not  a  suit  for  distribution  be  main- 

tained? 

34-  How  may  contribution  be  enforced? 

35-  Does  the  liability  to  contribute  survive  the  death 

of  a  stockholder? 
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LESSON  37.— OPEICERS  AND  AGENTS. 

CHAPTER  XrV^. 

QUALIFICATION,    ELECTION    AND    TENURE. 

§102.  Directors. 

(a)  Qualification. 

(b)  Election. 

(c)  Tenure  of  Office. 

(d)  Directors  de  Facto. 

(e)  Contesting  Elections. 

103.  Ministerial  Officers. 

(a)  President. 

(b)  Vice  President. 

104.  Agents. 

(a)  In  General. 

(b)  Managing  Agent. 

(c)  Subordinate    and    Special  Agents. 

§102.  Directors. — (a)  Qualification. — ^All  corpora- 
tions provide  for  the  management  of  their  business  by  a 
governing  body  generally  called,  in  the  case  of  business  cor- 
porations, directors,  and  in  the  case  of  eleemosynary — char- 
itable and  religious — corporations,  trustees.  A  corporation 
may  make  provision  in  its  by-laws  concerning  the  eligibil- 
ity of  persons  who  shall  act  as  directors  of  its  affairs.  In 
the  absence  of  a  prohibitory  statutory  or  charter  provision, 
any  person  who  can  be  the  business  agent  of  another  can 
be  a  director  in  a  corporation.  An  alien,  resident  of  the 
same  state  as  the  corporation,  may  act  as  a  director  unless 
prohibited  by  some  express  legislative  provision  in  the  in- 
corporation paper  or  statutes.^  La  the  absence  of  express 
charter  or  statutory  provision  a  director  need  not  be  a 
stockholder,^  but  statutes  and  incorporation  papers  quite 
generally  require  that. a  director  must  be  a  stockholder. 
Clearly,  a  person  is  prima  facie  eligible  to  the  office  of  a 
director  who  holds,  according  to  the  stock  register  of  the 
corporation,  the  number  of  shares  named  by  the  charter  or 
the  law  to  make  him  eligible  to  such  position,  unless  the  reg- 
ister distinctly  shows  that  he  does  not  hold  them  in  his  own 
right,  but  that  he  holds  them  under  an  express  or  implied 
trust  for  another.^ 

(b)  Election. — The  stockholders  elect  the  board  of 
directors,  and  so  long  as  a  stockholder  holds  the  beneficial 
interest  in  the  shares  standing  in  his  name,  he  may  vote  at 

*  Commonwealth  v.  Hemmingway,  18  Am.  Rep.    (Mass.)    412. 

Atl.   Rep.    (Pa.)    990.  "In  re  Argus  Printing  Co.,  48  N,  W. 

'Wight  V.  Springfield  etc.  R.  Co.,  19  Rep.  (N.  Dak.)  347. 
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an  election  held  for  that  purpose.  Where  the  statute  au- 
thorizes the  election  of  such  a  board,  a  scheme  of  organiza- 
tion which  dispenses  with  it  until  a  large  proportion  of  the 
proposed  corporate  undertaking  is  completed,  may  be  re- 
garded as  a  fraud  upon  the  dissenting  stockholders,  who 
will  by  proper  proceeding  be  given  relief  in  equity.* 

In  cases  where  public  rights  are  involved,  the  holding 
of  corporate  elections  may,  if  necessary,  be  compelled  by 
mandamus  proceedings.  Under  modern  practice,  this 
method  may  be  employed  in  certain  cases,  also,  where  the 
rights  involved  are  not  strictly  public.^ 

Stockholders  meetings  for  the  election  of  directors 
and  the  transaction  of  other  business,  must  be  held  within 
the  state  by  which  the  corporation  was  organized  and  in 
which  it  has  its  domicile,  unless  the  incorporation  paper  or 
statute  provides  otherwise.  If  a  corporation,  by  reason  of 
its  consolidation  with  another  corporation,  has  two  or  more 
domiciles,  it  may  hold  its  corporate  elections  in  any  of  the 
states  governing  either  constituent  corporation.® 

The  statutes  of  most  states  provide  that  directors  shaU 
be  elected  annually  and  that  certain  notice  of  such  meetings 
shall  be  given  for  a  prescribed  time.  Such  statutes  must 
be  strictly  adhered  to  and  cannot  be  superseded  by  corpora- 
tion by-laws."^  This  rule  of  the  common  law  that  such  of 
the  stockholders  as  actually  assemble  at  a  properly  con- 
vened meeting,  although  they  may  be  in  fact  a  minority  of 
the  whole  number  and  representing  only  a  minority  of  the 
stock,  constitute  a  quorum,  is  applicable  to  all  corporations 
in  which  the  voting  is  not  by  shares,  unless  a  different  rule 
is  established  by  statute  or  hy  a  valid  by-law.^  It  has  been 
held,  however,  that  this  rule  does  not  apply  where  the  num- 
ber of  stockholders  requisite  to  constitute  a  quorum  is  defi- 
nitely fixed  by  charter  or  by-law.^ 

(c)  Tenure  of  Oflace. — ^Nearly  all  statutes  prescribe 
that  the  directors  elected  shall  hold  their  offices  for  a  stated 
period  and  until  their  successors  are  elected.  Where  it  is 
not  so  provided  by  statute  it  is  common  to  make  by-laws  to 

*Terwilliger  v.   Great    Western    Tel.  47  111.  App.  36. 

Co.,  59  111.  249.  »  Brown  v.  Pacific  Mail  Steamship  Co., 

"American  Railway-Frog  Co.  v.   Ha-  5  Blatchf.   (U.  S.)   525. 

ven,  101  Mass.  398.  »  Cahill  v.  Kalamazoo  Mut.  Ins.  Co., 

•Covington  etc.  Bridge  Co.  v.  Mayer,  43  Am.  Dec.    (Mich.)    457;   Foster 

31  Ohio  St.  317.  v.   Mullanphy  Planing  Mill  Co.,   4 

'Charter  Gas  Engine  Co.  v.  Charter,  S.  W.  Rep.  (Mo.)  260. 
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that  effect.  Where  the  tenure  of  office  is  fixed  by  the  in- 
corporation paper,  the  directors  can  not  enlarge  that  tenure 
by  a  by-law  changing  the  time  of  the  election,  against  the 
wishes  of  the  majority  stockholders/*^  Upon  failure  to 
elect  directors  at  the  proper  time,  those  who  are  in  office 
hold  over  until  their  successors  are  duly  chosen. 

(d)  Directors  De  Facto. — Persons  acting  publicly  as 
the  officers  of  a  corporation  are  presumed  to  be  rightfully 
in  the  possession  of  their  offices,  and  their  acts  are  binding 
on  the  corporation  so  far  as  is  necessary  to  uphold  the  rights 
of  third  persons.  Thus,  in  Packets  Despatch  Line  v.  Bel- 
lamy Manufacturing  Co.^^  one  Palmer,  a  director  of  the 
latter  company,  who  had  been  managing  the  company's 
business,  but  who  had  no  authority  to  mortgage  the  cor- 
porate property,  procured  a  resolution  signed  by  himself 
and  another  director,  who  was  ineligible  to  hold  the  office 
because  of  the  fact  that  he  was  not  a  stockholder,  giving 
Palmer  authority  to  mortgage  certain  chattels,  the  other 
directors  never  having  been  notified  of  any  meeting  for  that 
purpose.  In  this  action,  the  plaintiff  had  attached  the 
chattels  covered  by  the  alleged  mortgage  and  the  court  was 
called  upon  to  determine  the  right  of  the  mortgagee  to  pos- 
session under  the  mortgage.  The  court  held  that  by  elect- 
ing as  directors  Palmer  and  the  person  who  joined  with 
him  in  the  resolution,  and  permitting  them  to  act  as  direc- 
tors, the  corporation  held  them  out  to  the  world  as  direc- 
tors, as  one  of  their  agents,  having  all  the  powers  of  an 
agent  of  that  description,  and  to  be  trusted  as  such.  And 
the  court  held,  farther,  that  it  was  only  necessary,  under 
such  circumstances,  for  those  who  dealt  with  the  corpora- 
tion through  them,  to  inquire  what  powers  directors  had  and 
what  acts  the  corporation  had  authorized  them  to  do  in 
order  to  bind  the  corporation  by  their  acts,  as  directors  de 
facto,  although  one  or  both  were  not  qualified  as  directors 
de  jure.  The  corporation  having  had  the  benefit  of  the 
money  borrowed,  it  was  held  to  have  ratified  the  act  of  said 
directors  and  the  validity  of  the  mortgage  executed  by  the 
directors  as  de  facto  agents  was  sustained. 

A  particular  officer  may  be  in  law  ineligible  as  such; 
he  may  have  been  declared  elected  contrary  to  the  incorpor- 

"Elkins  V.  Camden  etc.  R.  Co.,  36  N.      "  37  Am.  Dec.  (N.  H.)  203. 
J.  Eq.  467. 
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ation  paper  or  by-laws;  or  he  may  have  been  otherwise 
elected  irregularly  or  illegally  ;^^  in  any  of  which  events,  he 
is  a  director  de  facto,  if  chosen  by  the  corporation  and  by 
it  allowed  to  act  as  such  in  its  behalf.  This  principle  ap- 
plies equally  to  all  de  facto  corporate  officers  as  well  as  di- 
rectors.^^ But  the  director  or  officer  de  facto  must  be  in 
apparent  legal  possession  of  the  office,  and  in  the  apparent 
legal  exercise  of  its  functions,  since  otherwise  they  are  not 
directors  or  officers  in  fact. 

(e)  Contesting  Elections. — Where  substantial  rights 
are  affected  because  of  bad  faith  in  the  election  of  cor- 
porate officers,  courts  will  grant  relief,  to  injured  parties, 
or  those  legally  in  interest,  the  proper  remedy  being  a  writ 
of  quo  warranto,  to  compel  the  officer  to  surrender  his  of- 
fice.^^  Every  reasonable  intendment  in  favor  of  the  regu- 
larity of  the  proceedings  of  a  private  corporation  in  its  cor- 
porate acts,  is  to  be  made.  This  rule  applies  to  corporate 
meetings  and  elections  either  by  the  stockholders  or  by  the 
directors. 

Courts  of  equity  have  no  jurisdiction  over  contests  for 
the  possession  of  corporate  offices.  Injunction  will  be  re- 
fused to  reinstate  directors,^^  and  will  not  be  used  to  re- 
strain directors  from  exercising  their  pretended  authority 
on  the  ground  of  an  illegal  election.^* 

§103.  Ministerial  Officers. — (a)  President.  —  The 
president  of  a  private  corporation  is  the  presidng  officer 
of  its  board  of  directors  and  of  its  stockholders  when  con- 
vened in  general  meeting.  His  presence  is  not  necessary  at 
a  directors'  meeting  unless  expressly  required  by  the  incor- 
poration paper  or  by-laws.^^ 

The  manner  of  the  election,  and  the  tenure  of  office,  of 
the  president  is  usually  provided  for  by  the  by-laws.  He  is 
elected  by  the  board  of  directors  unless  the  governing  stat- 
ute, incorporation  paper,  or  by-laws  require  him  to  be 
elected  directly  by  the  stockholders.  It  is  the  almost  uni- 
versal practice  to  select  the  president  from  among  the  di- 

"Smith  V,  state  Bank,  18  Ind.  327;  "People  v.  Seaman,  5  Denio  (N,  Y.) 

state   V.     Cronan,     49     Pac.     Rep  409. 

(Nev.)  41;  Jenkins  v.  Baxter,  28  "Hughes  v.  Parker,  20  N,  H.  58. 

Atl.  Rep.   (Pa.)   682.  "Hart  v.   Harvey,  32   Barb.    (N,  Y.) 

"Spokane  v.  Amsterdamsch  Trustees  55. 

Kantoor,    60    Pac.    Rep.     (Wash.)  "Sargent   v.   Webster,    46   Am.    Dec. 

141.  (Mass.)   743. 
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rectors.  To  legally  make  one  a  presidentj  or  other  execu- 
tive officer  of  a  corporation,  his  consent  thereto,  as  well  as 
his  appointment  or  election,  is  necessary;  although  formal 
acceptance  is  not  required.  The  term  of  office  of  president 
is  generally  one  year  and  until  a  successor  is  elected.  The 
same  is  true  of  all  corporate  offices. 

(b)Vice  President. — As  is  inferred  from  the  term,  the 
vice  president  is  merely  an  assistant  to,  or  a  substitute  for, 
the  president  in  case  of  the  latter 's  disability,  refusal  to  act, 
absence  or  death.  The  manner  of  his  election  and  his  ten- 
ure of  office  is  the  same  as  that  of  the  president.  By-laws 
usually  provide  for  the  election  of  a  vice  president  from 
among  the  directors,  and  specify  his  duties.  In  many  cases 
more  than  one  vice  president  are  provided  for,  and  each  one 
acts  as  the  chairman  of  certain  standing  committees. 

§104.  Agents. — (a)  In  General. — ^In  the  nature  of 
things,  a  corporation  since  it  is  impersonal,  can  act  only 
through  persons  representing  it  i.  e.  its  stockholders  as  a 
body,  its  board  of  directors,  and  its  officers  and  agents.  It 
is  a  general  principle,  subject  to  any  express  statutory  or 
other  legal  restrictions,  that  a  corporation  has  the  power  to 
appoint  an  officer  or  other  agent,  to  do  in  its  behalf  and  in 
its  name,  any  act  which  lies  within  its  corporate  powers. 
This  may  be  done  by  formal  resolution  or  vote  of  the  stock- 
holders or  directors,  or  by  an  instrument  in  writing,  or  by 
parol  in  any  case  in  which  a  natural  person,  might  allow 
a  person  to  act  as  its  agent  without  any  express  authority 
therefor,  and  thereby  be  estopped  to  deny  his  authority. 
So,  too,  it  may  ratify  an  unauthorized  act  done  in  its  behalf 
by  one  not  duly  authorized  to  perform  same. 

(b)  Managing  Agent. — ^As  a  general  rule,  only  that 
person  who  has  control  of  all  the  business  of  the  corpora- 
tion,— as  contradistinguished  from  one  who  has  control  of 
merely  a  part  of  its  business, — is  the  managing  agent  of  the 
corporation.*® 

The  managing  agent, — other  than  president,  and,  in  the 
case  of  a  banking  corporation,  the  cashier — is  merely  the 
employee  of  the  board  of  directors,  and  holds  his  office  under 
a  contract  similar  to  that  of  any  other  servant  or  agent. 
Unless  a  stated  term  is  fixed  in  the  contract  of  employment 

"Flynn  v.  Hudson  River  Co.,  6  How.  Pr.    (N.   Y.)    308. 
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or  otherwise  by  corporate  act,  the  agent's  tenure  of  office 
may  be  terminated  at  the  pleasure  of  the  board  of  directors. 

(c)  Subordinate  and  Special  Agents. — The  board  of 
directors  may  likewise  appoint  sub  or  special  agents  under 
contracts  within  the  power  of  the  corporation  to  make.  It 
is  not  necessary  that  such  agents  be  formally  appointed  by 
the  directors.  They  may  receive  their  apointment  from  the 
managing  agent,  or  from  an  officer,  if  the  appointment  lies 
within  the  scope  of  the  manager's,  or  other  officer's  power; 
or  unless  the  appointment  is  expressly  or  impliedly  ratified 
by  the  corporation.  ^®  The  general  principle  governing  cor- 
porate agents  is  that  the  agent  of  a  corporation,  of  what- 
ever station  or  rank,  is  governed  by  the  same  general  rules 
of  law  as  the  agent  of  an  individual. 


CHAPTER  XV. 

FUNCTIONS  AND  POWERS. 

§105.  Of   Directors. 

(a)  At   Common   Law. 

(b)  Under    Statutory    Provisions. 

106,  Of  Ministerial   Officers. 

(a)  President. 

(b)  Vice  President. 

107.  Of  Agents. 

(a)  In  General. 

(b)  Managing    Agent. 

(c)  Subordinate    and    Special  Agents. 

§105.  Of  Directors. — (a)  At  Common  Law. — The 
board  of  directors  is  the  supreme  agent  or  governing  body 
of  a  corporation.  As  a  body,  it  has  no  common  law  powers, 
but,  in  the  theory  of  the  law,  the  individual  directors  are  the 
agents  of  the  corporation  and  the  trustees  of  the  stockhold- 
ers. The  board  of  directors  can  only  act  for  and  bind  the 
corporation  within  such  limits,  and  in  such  modes,  as  the 
governing  statute,  incorporation  papers,  by-laws,  or  prop- 
erly effected  acts  of  the  corporate  members,  authorize  them 
to  do.  Directors  must  act  in  a  body — as  a  unit — and  not 
individually.  A  majority  of  them,  even  though  agreeing  in- 
dividually as  to  some  corporate  interests,  can  not  undertake 
to  act  in  their  individual  names, — or  as  individuals,  apart 
from  their  directorship, — for  the  board  itself;  and  no  act 
can  be  done  by  directors  affecting  corporate  property  or 

"Hooker  v.  Eagle  Bank,  86  Am.  Dec.  (N.    Y.)    351. 
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interests,  except  by  a  resolution  of  the  board  dulj  acted 
upon,  when  regularly  constituted  and  sitting  as  a  board.^ 
A  single  director  may  however,  with  the  sanction  or  knowl- 
edge of  the  board  of  directors,  as  such,  and  independently 
of  his  duties  as  a  director,  act  as  an  agent  of  the  corporation, 
so  that  it  will  be  bound  by  his  acts  in  the  course  of  the  busi- 
ness conducted  by  him.^ 

The  fact  that  the  board  of  directors  can  bind  a  corpora- 
tion by  acts  only  within  certain  statutory  or  otherwise  prop- 
erly defined  limits  does  not  exclude  the  conclusion  that  they 
possess  certain  powers  implied  from  the  nature  of  their  of- 
fices and  the  usages  of  business. 

(b)  Under  Statutory  Provisions. — ^It  may  be  stated 
as  a  general  rule  that,  in  the  absence  of  restrictions  in  the 
incorporation  papers  or  by-laws,  a  board  of  directors  has 
all  the  authority  of  the  corporation  itself  in  the  conduct  of 
its  ordinary  business.^  Directors  can  not  assume  powers 
which  have  been  vested  in  the  stockholders  by  statute.^ 
They  can  not  make,  alter  or  amend  by-laws  without  special 
legislative  permission;  nor  can  they  execute  encumbrances 
or  instruments  divesting  the  corporation  of  all  its  property; 
nor  delegate  their  power  of  management.^ 

§106.  Of  Ministerial  Officers.— (a)  President.— The 
office  of  president,  itself,  confers  no  power  to  bind  a  corpor- 
ation or  control  its  property.®  There  may,  however,  be  spe- 
cial powers  conferred  upon  the  president  the  same  as  upon 
any  other  agent,  either  expressly  delegated  by  the  incorpor- 
ation paper,  by  the  by-laws,  or  by  a  resolution  of  the  board 
of  directors,  or  implied  from  established  custom  and  busi- 
ness methods."^ 

Where  the  management  of  the  business  of  a  corpora- 
tion is  left  largely  in  the  hands  of  its  president,  as  is  the  case 
with  large  corporations  whose  board  of  directors  meet  only 
at  long  intervals,  he  is  usually  an  agent  of  more  or  less  wide 
authority. 

*  Baldwin  v.  Canfleld,  1  N.  W.  Rep.      *Ex  parte  Winsor,  30  Fed.  Gas.  No. 

(Minn.)   261;  Healdsburg  Bank  v.  17,884. 

Bailbache,  4  Pac.  Rep.  (Cal.)  106.  "Temple   v.    Dodge,    32    S,   W.    Rep. 

•National  Security  Bank  v.  Cushman,  (Tex.)  514. 

121  Mass.  490;  Holmes  v.  Kansas  'Wait  v.  Nashau  Armory  Ass'n.,  23 

City  Board  of  Trade,  81  Mo.  137.  Atl.  Rep.    (N.  H.)    77. 

*  Middlebury  Bank  v.  Rutland  etc.  R.  ^  Crawford  v.  Albany  Ice  Co.,  60  Pac. 

Co.,  30  Vt.  159.  Rep.    (Ore.)    14. 
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The  latitude  of  a  president's  authority  can  be  better  ^- 
rived  at  by  considering  particular  cases  under  particular 
sets  of  facts.  The  following  are  a  few  instances  in  which 
powers  have  been  implied  in  a  president,  acting  in  the  usual 
course  of  corporate  business,  viz.  to  make  an  ordinary  sale 
of  goods  or  commodities  in  which  the  corporation  deals;® 
to  employ  attorneys  to  prosecute  or  defend  litigation;^  to 
make  the  promissory  note  of  the  corporation  in  settlement 
of  its  ordinary  obligation ;^*^  to  confess  judgment,  on  rare 
occasions  ;^^  to  borrow  money ;^^  and  to  endorse  negotiable 
paper.  ^^ 

It  often  becomes  necessary  to  prove  that  the  person  act- 
ing as  president  of  a  corporation,  and  who  at  a  given  time, 
was  in  undisputed  possession  and  exercised  the  function  of 
that  office,  was  at  least  the  de  facto  president.  While  the 
corporate  records  are  the  best  evidence  to  prove  who  were 
its  officers,  parol  evidence  is  also  admissable  for  the  purpose 
of  proving  such  facts  and  the  extent  of  the  authority.^* 

(b)  Vice  President. — When  the  president  is  incapaci- 
tated or  refuses  to  act  under  the  powers  of  his  office,  the 
vice  president  may  proceed  with  the  duties  of  president 
without  any  formal  proceedings  to  vest  in  him  that  author- 
ity. 

In  the  case  of  Fernald  v.  Spokane  etc.  Telephone  etc. 
Co.,^^  the  president  of  the  defendant  corporation  having  re- 
signed, the  vice  president  employed  counsel  to  appear  for 
the  corporation  in  a  suit  for  the  appointment  of  a  receiver. 
The  court  held  that  the  corporation  was  bound  by  the  ap- 
pointment inasmuch  as  the  authority  assumed  by  the  vice 
president  was  at  the  time  warranted  and  properly  exer- 
cised. 

The  vice  president's  authority  may  at  the  time  be  war- 
ranted and  properly  conferred  by  the  board  of  directors ;  or 
his  acts  as  such  may  be  ratified  by  the  corporation;  or  the 
corporation  may,  by  its  own  acts  be  estopped  to  deny  his 

■  Horton   Ice   Cream   Co.   v.    Merritt,  "  Brouwer  v.   Harbeck,   1   Duer.    (N. 

43  N.  Y.  St.  Rep.  416.  Y.)    114. 

•Streeten  v.  Robinson,  36  Pac.  Rep.  "Irwin  v.   Bailey,   18   Biss.    (U.   S.) 

(Cal.)  946.  523. 

'•Richmond  etc.  R.  Co,  v.  Snead,  100  '*  Bank  v.  Dandridge,  12  Wheat  (U. 

Am.   Dec.    (Va.)    670.  S.)    64. 

"McDonald   v.   Chisholm,    23    N.    E.  "72  Pac.  Rep.    (Wash.)    462. 

Rep.   (111.)   596. 


J3EPAETMENT  OF  LAW  99 

authority/*  His  official  power  is  subject  to  the  same  limi- 
tations as  that  of  other  corporate  officers,  and  he  can  legally 
act  only  within  the  scope  of  his  agency  or  authority. 

§107.  Of  Agents. — (a)  In  General. — Generally 
speaking,  except  in  cases  of  an  express  and  positive  dele- 
gation of  authority  by  the  board  of  directors  or  through 
some  equally  authoritative  channel,  persons  dealing  with 
the  agents  of  a  corporation  are  bound  to  take  notice  of  the 
fact  that  they  act  under  general  incorporation  laws,  by- 
laws or  usages,  which  more  or  less  define  the  extent  of  their 
authority.  But  strangers  to  a  corporation  are  not  bound 
to  know  whether  the  agent  has  rightfully  used  the  power 
thus  delegated  to  him." 

The  grant  of  a  general  power  to  an  agent  carries  with 
it,  by  implication,  a  grant  of  all  the  special  powers  neces- 
sary to  effectuate  the  grant  of  the  general  power;  and  unless 
expressly  excepted  therefrom,  it  also  carries  with  it  all 
those  general  powers  which,  by  reasonable  implicattion,  are 
included  in  the  general  grant  of  power. 

(b)  Managing  Agent. — It  is  customary  to  impose  the 
general  management  of  business  corporations  upon  a  man- 
aging agent,  variously  denominated  ''general  agent,"  "su- 
perintendent," or  "general  manager."  Any  ministerial 
officer  may  be  appointed  as  such  agent. 

The  managing  agent  is,  as  before  noted,  a  mere  em- 
ployee of  the  corporation,  but  he  superintends  the  conduct 
of  the  entire  corporate  business  and  the  corporation  will  be 
bound  by  his  acts  if  they  are  necessary  or  incident  to  the 
corporate  business.  His  management  may  be  restricted  or 
his  agency  may  be  very  broad.  Special  authority  to  do 
particular  acts  can  not  be  extended  to  acts  of  a  different 
nature.^^ 

(c)  Subordinate  and  Special  Agents. — Subordinate 
and  special  corporate  agents  have  only  that  authority  con- 
ferred by  and  for  the  purpose  of  their  appointment.  Their 
powers  are  construed  in  the  same  manner  as  those  of  agents 
of  natural  persons,  and  a  corporation  is  bound  by  their  acts, 
in  the  same  manner  and  to  the  same  extent  only,  as  a  nat- 
ural person.     Persons  dealing  with  a  special  agent  must,  at 

"Johnson  v.  Weed  etc.  Mfg.  Co.,  79  (Neb.)   828. 

N,  W.  Rep.  (Wis.)  236.  "  McLellan  v.  Detroit  File  Works,  23 

"CJook  V.   Beatrice,   48   N.   W.   Rep.  N.  W.  Rep.   (Mich.)  321. 
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their  own  peril,  know  whether  the  act  relied  upon  is  within 
the  scope  of  the  agent's  real  or  apparent  authority.^' 


CHAPTER  XVI. 

RIGHTS,  DUTIES  AND  LIABILITIES. 

5108.  Of  Directors. 

(a)  At  Common  Law. 

(b)  Under   Statutory   Provisions. 

1.  Rights. 

2.  Duties. 

3.  Liabilities. 

109.  Of  Ministerial  Officers. 

(a)  President. 

1.  Rights   and   Duties. 

2.  Liabilities.    , 

(b)  Vice  President. 

1.  Rights  and  Duties. 

2.  Liabilities. 

110.  Of  Agents. 

(a)  Rights  and  Duties.  » 

(b)  Liabilities. 

§108.  Of  Directors. — (a)  At  Common  Law. — Inas- 
much as,  independent  of  statute,  there  can  be  no  corpora- 
tions in  this  country,  the  rights  and  duties  of  directors  as 
such  do  not  exist  at  common  law.  For  this  reason,  it  is 
said  the  directors  of  a  corporation  are  merely  agents  of  the 
corporation,  and  that  their  rights  are  limited  to  those  ex- 
pressly or  impliedly  conferred  by  the  power  which  created 
the  corporation.^  As  a  board,  directors  have  certain  rights 
which  must  be  recognized,  but  as  individual  directors  they 
have  no  rights  other  than  to  act  with  other  directors  consti- 
tuting the  board,  and  to  have  an  equal  share  in  all  the  pro- 
ceedings of  the  board. 

For  the  reason  that  the  rights  and  duties  of  directors 
are  purely  statutory,  their  liability  in  their  official  capacity 
is  a  matter  of  statutory  regulation.  It  does  not  arise  out 
of  any  contractual  obligation,  but  is  imposed  by  statute.^ 

(b)  Under  Statutory  Provisions. — 1.  Rights. — ^In 
all  cases,  the  board  of  directors — and  not  the  stockholders, 
nor  the  president,  or  other  officer  or  agent, — is  the  supreme 
executive  power  in  a  corporation.    The  rights  of  the  direc- 

"Wiedert  v.  State  Ins.  Co.,  24  Pac.  Am.  Dec.  (Mass.)   111. 

Rep.    (Ore.)   242;   Walsh  v.  Hart-  *  Gadsen  v.  Woodward,  8  N,  E.  Rep. 

ford  Fire  Ins.  Co.,  73  N.  Y.  5.  (N.  Y.)   653. 

*  Salem  Bank  v.  Gloucester  Bank,  9 
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tors  as  a  board  are  not  subject  to  the  dictation  of  the  stock- 
holders in  matters  resting  within  the  authority  granted 
them  by  statute  or  by  the  incorporation  paper.^ 

In  general,  it  may  be  said  that  the  directors,  as  a  body, 
have  the  right  to  hold  meetings  at  any  convenient  place 
within  the  organization  state  ;^  to  bind  the  corporation  by 
any  contract  which,  in  the  judgment  of  the  board,  as  such, 
is  necessary  or  proper  to  carry  out  the  objects  for  which  the 
corporation  was  created;  and  to  delegate  to  one  or  more 
of  its  number,  or  to  particular  ministerial  officers  or  agents, 
the  power  to  perform  ministerial  acts  in  connection  with  the 
corporate  business. 

2.  Duties. — The  duty  of  the  directors  of  a  corporation 
is  to  further  the  interests  and  business  of  the  corporation 
and  to  conserve  its  property.  It  is  generally  held  that  di- 
rectors occupy  a  position  of  trust  and  must  act  in  the  ut- 
most good  faith.^  Although  the  purchase,  by  a  director,  of 
the  assets  of  a  corporation  of  which  he  is  such  officer,  may 
not  be  entirely  void  as  to  creditors  of  the  corporation,  he 
will  not  be  permitted  to  reap  a  benefit  to  their  detriment 
by  dealing  in  such  assets  as  though  he  were  a  third  party.® 
Directors  owe  a  duty  to  the  stockholders  to  do  nothing  in- 
jurious to  the  latters'  interests.  Injurious  transactions  so 
done  are  unassailable,  however,  after  their  complete  rati- 
fication by  the  stockholders."^ 

The  duty  of  directors  in  lending  the  funds  of  their  cor- 
porations has  been  said  to  be  analogous  to  that  of  a  trustee 
entrusted  with  funds  to  be  invested  in  a  particular  manner. 
Mere  good  faith  is  not  sufficient;  they  must  in  addition  ex- 
ercise the  diligence  and  prudence  of  ordinary  business  men 
in  conducting  their  own  affairs.^  In  case  of  the  misappro- 
priation of  such  funds  they  are  responsible  only  to  the  cor- 
poration.® 

Equity,  at  the  suit  of  a  corporation,  or  of  the  stock- 
holders or  creditors,  will  relieve  against  any  arrangement 

•Hunt  V.  American  Grocery  Co.,  80  W.  Rep.  (Tex.)  25. 

Fed.  Rep.  70;  Union  Gold  Min.  Co.  '  Mackey   v.    Burns,     64     Pac.     Rep. 

V.    Rock   Mountain   Nat.    Bank,    2  (Colo.)   485. 

Colo.  565.  *Hun  v.  Cary,  82  N.  Y.  65;  Hodges 

*  Corbett  v.   Woodward,     5    Sawyer,  v.  New  England  Screw  Co.,  53  Am. 

(U.  S.)  403.  Dec.    (R.  I.)    312. 

•Warden  v.  Union  Pac.  R.  Co.,  103  »Kelley  v.   Collier,  32   S.    W.    Rep. 

U.  S.  651.  (Tex.)   428. 
•Toban  Canning  Co,  v.  Eraser,  17  S. 
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or  conduct  on  the  part  of  directors  designed  to  or  which  will, 
defraud  stockholders  or  creditors." 

3.  Liabilities. — The  liability  of  directors  to  their  cor- 
poration, for  damages  caused  by  their  negligent  or  unau- 
thorized acts,  rests  upon  the  common  law  rule  which  ren- 
ders every  agent  liable  for  damages  caused  his  principal, 
by  non-feasance  or  misfeasance  within  the  scope  of  his 
agency.  Directors,  like  other  agents,  are  legally  subject 
to  a  two-fold  liability.  They  are  liable  to  their  principal, — 
the  corporation,  or  its  legal  representatives, — for  non-feas- 
ance, or  for  non-execution  of  their  duties;  and  they  are  also 
liable  to  strangers  for  misfeasance  or  positive  wrong  done 
by  them  as  directors,  in  the  exercise  of  their  directorial 
powers  or  actions.  In  the  latter  case  directors  may  be  li- 
able to  the  wronged  parties  jointly  with  the  corporation 
itself." 

WhOe  the  courts  are  not  agreed  upon  the  full  extent  of 
the  liability  of  directors  for  their  wrongful  acts  as  such,  yet 
they  are  practically  unanimous  in  the  rule  that  directors  are 
jointly  and  individually  liable  to  any  party  injured  bv  their 
wrongful  acts;  and  that  they  must  account  for  all  corpor- 
ate funds  and  assets  misappropriated  under  or  during  their 
administration,  by  whatever  officer  or  agent,  and  irrespec- 
tive of  their  personal  participation  therein  or  knowledge 
thereof.  Innocent  directors,  however,  are  not  liable  for  the 
misdeeds  of  their  co-directors,  except  where  they  were 
under  the  legal  duty  of  knowing,  or  of  discoveriiiff  and  pre- 
venting such  misdeeds.^^  The  required  degree  of  care 
upon  which  rests  the  extent  of  such  liability,  depends  upon 
the  particular  facts  in  each  case,  i.  e.  the  relation  to  the  cor- 
poration of  the  directors  participating  in  the  wrong,  and 
the  usages  of  business  as  applied  to  the  facts  under  consid- 
eration. 

Directors  are  not  required  to  know  all  the  details  of  the 
affairs  of  a  corporation,  or  what  its  books  and  papers  would 
always  show,  and  such  knowledge  can  not,  therefore,  be 
imputed  to  them  for  the  purpose  of  charging  them  with 
liabOity.^^ 

Where  they  are  clothed  with  discretion  they  are  not  re- 

"Koehler  v.  Black  River  Falls  Iron  "Fox  v.  Hale  etc.  Mining  CO.,  41  Pac. 

Co.,  2  Black.  (U.  S.)  715.  Rep.  (Cal.)  308. 

"Salmon  v.  Richardson,  79  Am.  Dec.  "Mason   v.   Moore,   76    N.    E.    Rep. 

(Conn.)  255.  (Ohio)  932. 
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sponsible  to  the  corporation  for  damages  following  from  its 
exercise,  regardless  of  the  extent  of  their  mistake  of  judg- 
ment. In  the  case  of  McKee  v.  Chautauqua  Assembly  et 
al.,**  in  which  stockholders  sought  to  have  declared  void  a 
merger  of  their  corporation  with  other  similar  institutions 
and  to  annul  the  assumption  of  certain  liabilities  made  nec- 
essary by  the  merger,  the  court,  referring  to  the  validity 
of  the  merger  and  of  a  mortgage  consummated  and  exe- 
cuted by  the  Trustees  of  the  Chautauqua  Assembly  under 
special  legislative  authority,  said:  ''In  exercising  the  del- 
egated power  of  managing  its  concerns  for  the  common 
benefit  of  all  the  members  of  the  corporation,  the  trustees 
were  subject  to  the  control  of  the  membership,  through  its 
power  to  supersede  them  at  recurring  elections;  and  if  the 
trustees  improvidently  managed  its  affairs  by  incurring 
debts  or  otherwise,  the  remedy  of  its  members  was  thus  to 
supersede  them.  As  to  all  matters  of  management  and  con- 
trol within  the  scope  of  their  powers,  the  affairs  of  the  cor- 
poration were  committed  to  the  judgment  and  discretion 
of  the  trustees,  and  the  courts  can  not  under  such  circum- 
stances sit  in  review  of  their  errors." 

The  liability  of  directors  to  individual  stockholders  or 
strangers  for  misfeasance  is  based  upon  the  same  principles 
as  a  liability  for  any  similar  wrong  committed  by  a  private 
individual.  The  injured  party  is  entitled  likewise  to  have 
the  wrong  redressed  in  a  proper  action.^^  As  a  general 
rule,  however,  directors  and  other  officers  of  a  corporation 
are  not  liable  to  corporate  creditors  for  negligence  or  mis- 
management of  the  corporation's  business,  resulting  in  its 
insolvency,  unless  made  so  by  the  incorporation  papers  or 
by  statute. 

§109.  Of  Ministerial  Officers.—  (a)  President.— 
1.  Rights  and  Duties. — The  rights  of  a  corporate  president, 
like  the  powers  of  all  corporate  officers,  have  always  been 
more  or  less  restricted  in  so  far  as  acts  connected  with  such 
corporate  office  are  concerned.  The  rights  and  privileges 
of  a  president  and  manager  are,  of  course,  more  general 
than  are  those  of  one  who  acts  only  as  president.  The  de- 
termination of  a  president's  rights  is  a  question  of  fact. 
The  only  cases  which  are  governed  by  any  legal  rules, — and 

"ISO  Fed.  Rep.  536.  522;  Vose  v.  Grant,  15  Jlass.  505. 

"» Ritchie  V.  kcMullen,  79  Fed.  Rep. 
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this  applies  to  all  corporate  officers — are  those  in  which 
there  is  an  entire  failure  of  evidence  as  to  what  rights  were, 
in  the  particular  case,  given  to  or  exercised  bv  the  nresident, 
so  that  the  court  is  called  upon  to  decide  as  to  presumptions 
of  authority,  and  in  which  such  officer's  actual  authority 
is  more  restricted  than  that  which  the  law  would  infer  or 
presume  from  his  title.  The  latter  case  is  of  exceedingly 
rare  occurence. 

As  a  rule  the  president  of  a  corporation  has  the  right 
to  preside  at  the  meetings  of  its  board  of  directors;  but, 
according  to  certain  authorities,  his  other  rights  are  held 
in  common  with  the  other  directors.^^  Nevertheless,  there 
is  a  constantly  increasing  number  of  authorities  who  hold 
that  he  has  presumptively,  by  virtue  of  his  position,  a  gen- 
eral right  of  superintendence  over  the  company's  affairs, 
and  that  his  rights  and  duties  are  presumptively  those  of  a 
general  manager  of  the  corporate  business.^' 

2.  Liabilities. — ^With  respect  to  the  liability  of  tke 
president  of  a  corporation,  it  has  been  well  said  that  he  is 
not  personally  liable  because  of  his  official  capacity,  any 
more  than  are  the  directors  or  stockholders,  for  torts  com- 
mitted by  the  corporation,  in  the  absence  of  personal  par- 
ticipation in  the  tortious  act.  And,  farther,  that  as  an 
agent,  he  is  not  liable  for  the  acts  of  misfeasance  or  non- 
feasance of  his  subordinate  agents  or  employees.^* 

The  general  rule  of  liability  which  applies  to  directors 
— ^that  they  are  bound  to  manage  the  affairs  of  the  corpora- 
tion with  ordinary  care  and  prudence,  and  are  liable  to  the 
corporation  or  to  stockholders  for  losses  occasioned  by  their 
failiu'e  to  do  so, — applies  to  ministerial  officers  as  well. 

(b)  Vice  President. — 1.  Rights  and  Duties. — ^It  log- 
ically follows  from  the  law  affecting  the  rights  and  duties 
of  a  president  of  a  corporation,  that  when  a  vice  president 
is  acting  in  the  place  of  the  president  his  rights  and  duties 
are  the  same.  He  can  bind  the  corporation  by  acts  within 
his  authority  as  acting  president  or  as  agent.  Where  an 
act  is  done  or  an  instrument  signed  by  the  vice  president, 
the  presumption  of  law  is  that  he  was  authorized  to  per- 
form the  act. 

"Life  &  Fire  Ins.  Co.  v.  Mechanics  W.  Rep.  (S.  D.)  12;  Cogan  v.  Con- 

Fire  Ins.  Co.,  7  Wend.  (N.  Y.)  31.  over  Mfg.  Co.,  65  Atl.  (N.  J.)  484. 

"  Iowa  Nat.  Bank  v.  Sherman,  97  N.      "  Folwell  v.  Miller,  146  Fed.  Rep.  495. 
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The  right  of  a  vice  president  to  enter  into  a  contract 
with  creditors  of  his  corporation  can  not  be  denied  after  the 
board  of  directors  has  accepted  and  acted  upon  a  contract 
so  made/® 

2.  Liabilities. — The  personal  liability  of  a  vice  presi- 
dent upon  contracts  which  he  assumes  to  make  as  such  on 
behalf  of  his  corporation,  is  governed  by  the  same  principles 
as  that  of  any  other  corporate  officer  or  agent.  Thus,  a 
vice  president  is  not  liable  personally  on  a  contract  made  by 
him  where  the  other  contracting  party  knew  that  it  was  in- 
tended to  bind  the  corporation  and  was  not  made  on  behalf 
of  the  vice  president.^" 

§110.  Of  Agents. — (a)  Rights  and  Duties. — ^Agents 
have  no  rights  or  duties,  as  concerns  third  parties,  beyond 
those  especially  delegated  to  them  by  the  corporation,  or 
necessarily  implied  from  the  character  and  scope  of  their 
specific  duties  in  their  respective  agencies. 

The  duty  of  a  general  manager  to  his  corporation  may 
be  said  to  be  the  same  as  that  of  a  paid  officer  discharging 
similar  duties.  His  duty  is  that  of  absolute  good  faith  in  all 
his  managerial  actions  and  the  exercise  of  such  diligence, 
judgment  and  exertion  therein  as  an  ordinary,  capable,  dili- 
gent and  prudent  man  would  give  his  own  affairs  under  like 
circumstances.^^ 

(b)  Liabilities.  The  liability  of  such  agent  is  ordin- 
arily based  upon  the  implied  warranty,  made  by  him  in  ex- 
ercising the  functions  of  his  agency,  that  he  has  the  neces- 
sary and  proper  authority.  With  respect  to  his  liability 
on  contracts  made  by  him  on  behalf  of  the  corporation,  he 
stands  upon  the  same  footing  as  he  would  were  he  the  agent 
of  a  private  iadividual.  His  personal  liability  therefore  is 
accordingly  governed  by  the  general  law  of  agency. 

For  non-feasance  the  liability  of  ordinary  or  managing 
agents  is,  with  very  few  exceptions,  to  the  corporation  only, 
but  for  misfeasance  they  are  liable  to  third  parties  injured 
thereby.  Where  an  agent  acts  within  the  general  scope  of 
his  authority,  the  corporation  for  which  he  acts  is  the  guar- 

*  Ellison  V.  Branstrator,  54  N.  B.  Rep.  =»  Fisher  v.  Parr,  48  Atl.  Rep.   (Md.) 

(Ind.)   433.  621;  Steams  v.  Lawrence,  83  Fed. 

"Innhofl  V.   House,   53   N.  W.  Rep.  Rep.  738. 
(Neb.)  1032. 
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antor  of  his  honesty;  and  the  corporation,  as  well  as  the 
agent  himself,  is  answerable  for  his  frauds. 


CHAPTER  XVn. 

REMOVAL. 

SI  11.  Right  to  Remove  in  General. 

112.  Removal  When  Office  Term  is  Definite. — Ministerial  Officers. 

113.  Grounds  of  Removal. 

114.  Exercise  of  Power  of  Removal. 

115.  Reinstatement. 

§111.  Right  to  Remove  in  General. — The  power  to  re- 
move directors  as  such,  and  distinguished  from  those  hold- 
ing office  by  mere  employment,  is  greatly  restricted  in  law, 
although  it  is  generally  held  that  every  corporation  has  an 
implied  power,  independent  of  incorporation  or  statutory 
provisions,  to  remove  a  director  for  cause. ^  The  right  of 
amotion — or  of  removal — is  inherent  in  a  corporation  under 
the  common  law  and  belongs  to  the  corporation  alone.  The 
assistance  of  courts  of  law  can  not  be  invoked  for  this  pur- 
pose. If  the  acts  of  corporate  officers  are  not  in  accordance 
with  the  wishes  of  the  corporation — that  is,  of  the  stock- 
holders, in  meeting  regularly  assembled — the  proper  rem- 
edy rests  with  those  whose  rights  are  invaded,  either,  by 
proper  corporate  action  to  restrain  the  obnoxious  action  or 
to  remove  the  objectionable  officers.  If  the  officers  are 
legally  in  their  positions,  then  their  acts  are  the  acts  of  the 
corporation  and  the  corporation  becomes  subject  to  the 
liabilities  and  penalties  therefor  provided  by  law.  ^ 

Where  the  incorporation  paper  or  a  statute  prescribes 
the  terms  under  which  the  power  of  removal  of  directors  or 
officers  shall  be  exercised,  such  provisions  must  be  strictly 
followed.  Thus,  where  a  statute  authorizes  the  removal 
of  any  officer  when  the  interest  of  the  corporation  requires 
it,  it  is  held  that  the  by-laws  of  a  corporation,  though  pre- 
scribing otherwise  can  not  restrict  this  power.^ 

§112.  Removal  When  Official  Term  is  Definite. — ^Min- 
isterial Officers. — When  an  official  term  is  fixed  by  statute, 
by  the  incorporation  articles,  or  by  by-laws  adopted  before 

*Ward  V.  Davison,  89  Mo.  445;  Pec-  Light  Co.,  116  N.  W.  Rep.   (Wis.) 

pie  V.  Higgins,  15  111.  110.  900. 

'State  V.  Milwaukee  Electric  Rwy.  &     *  Laughlln  v.  Geer,  121  111.  App,  534. 
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the  election  or  appointment  of  an  officer,  he  can  not  be  re- 
moved except  for  cause;*  but  in  the  absence  of  such  a  pro- 
vision, and  in  the  absence  of  any  special  contract,  he  may 
be  removed  at  any  time. 

The  ministerial  agents  of  a  corporation,  not  holding 
for  a  fixed  term,  may  be  removed  by  the  body  that  chose 
them — that  is  to  say,  by  the  board  of  directors,  or  by  the 
stockholders,  as  the  case  may  be — subject  only  to  a  right 
of  action  against  the  corporation  if  the  removal  results  in 
a  breach  of  the  contract  of  employment  of  the  party  dis- 
charged.^ As  in  the  case  of  employment  and  removal  of  an 
agent  by  a  private  person,  so  in  the  case  of  employment 
and  removal  of  a  ministerial  agent  by  a  corporation,  the 
same  powers  and  rights  exist. 

§113.  Grounds  of  Removal. — The  most  common 
grounds  for  removal  of  corporate  officers  for  cause  are,  (1) 
Illegal  election,  (2)  Neglect  of  duty,  (3)  Incapacity,  and  (4) 
Commission  and  conviction  of  an  infamous  crime. 

A  person  holding  corporate  office  under  an  illegal  elec- 
tion or  appointment  is  merely  a  de  facto  officer  and  may  be 
removed  at  any  time  by  proper  action  taken  by  the  proper 
authority. 

In  the  cases  of  the  absence  of  an  officer  from  the  place 
of  business  of  his  corporation,  or  of  his  refusal  to  attend  to 
the  corporate  business  or  meetings,  each  amounting  to  a 
neglect  of  duty,  the  directors  may  declare  a  vacancy  in  his 
office  and  elect  or  appoint  a  successor.^  A  prolonged  non- 
attendance  at  corporate  meetings  by  an  officer  of  a  corpo- 
ration is  good  cause  for  his  removal,  though  a  single  or 
casual  non-attendance  will  not  be.  ^ 

Personal  incapacity,  arising  after  induction  to  office 
and  affecting  the  required  duties  of  a  corporate  officer,  is 
a  ground  for  his  removal.  The  election  or  appointment  to 
and  acceptance  of  a  second  office,  the  holding  of  which  is 
inconsistent  with  the  holding  of  an  office  already  conferred, 
operates  as  a  removal  from  the  latter.^ 

The  commission  and  conviction  of  an  infamous  crime 

♦state  V.  Kupferle,    100    Am.    Dec.  31  Am.  Dec.  (Md.)  72. 

(Mo.)  265  n.  'Fry  v.  Rush,  65  Pac.  Rep.  (Kan.) 
•In  re  Griffing  Iron  Co.,  46  Atl.  Rep.  701. 

(N.  J.)  1097.  »Stanilan  v.  Hopkins,  9  Mees.  &  W. 
•  University  of  Maryland  v.  Williams,  178. 
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operates  as  a  ground  for  removal  of  a  corporate  officer, 
whether  the  nature  of  the  crime  is  related  to  the  duties  of 
his  office  or  whether  it  is  of  such  a  nature  as  to  merely  ren- 
der the  offender  unfit  for  office.  In  case  the  crime  is  en- 
tirely disconnected  with  the  corporate  duties  of  an  officer, 
there  must  have  been  an  indictment  and  conviction;  but 
where  the  crime  is  closely  related  to  the  duties  of  the  office 
there  need  be  no  previous  conviction  in  order  to  empower 
the  corporation  to  remove  the  officer.^  In  each  instance 
the  cause  for  removal  must  have  arisen  subsequently  to  the 
officer's  election  and  admission  to  office. 

§114.  Exercise  of  Power  of  Removal. — Some  corpor- 
ate action  is,  of  course,  necessary  to  remove  a  corporate  offi- 
cer. The  action  must  be  in  a  manner  that  distinctly  signi- 
fies the  corporate  will  that  he  shall  no  longer  be  an  ofiicer. 
In  those  cases  in  which  the  office  is  in  the  nature  of  a  fran- 
chise, the  officer  can  not  be  removed  without  the  agency 
of  a  competent  body  which  must  investigate  the  cause  and 
determine  the  title  to  the  office. 

The  office  is  not  ipso  facto  vacant  by  the  neglect  or 
wrongful  act  of  the  holder,  but  the  exercise  of  the  power 
of  removal,  by  some  definite  act  of  the  corporation,  is  re- 
quired to  work  the  forfeiture.  Thus,  the  choosing  ot  an- 
other person  to  fill  the  office  has  been  held  a  sufficient  ex- 
ercise of  the  power  of  removal  of  the  incumbent.^® 

The  power  must  be  exercised  at  a  duly  assembled  cor- 
porate meeting  and  by  a  majority  vote.  The  directors  can 
not  remove  each  other,  nor  can  a  board  of  directors  create 
a  vacancy  in  their  board  by  ousting  a  director  whom  they 
may  regard  as  ineligible;  although  there  are  statutes  con- 
ferring the  power  of  removal  upon  the  board  of  directors, 
generally  to  be  exercised  by  a  two-thirds  vote.^^ 

§115.  Reinstatement. — It  naturally  follows  from  what 
has  been  said  that  the  power  which  disposses  an  officer  or 
agent  of  his  position  in  the  management  of  the  affairs  of  a 
corporation  may  reinstate  him,  subject  to  any  rights  that 
may  have  accrued  to  the  person  elected  or  appointed,  if  any, 
to  fiU  the  vacancy. 

•Commonwealth  v.  St.  Patrick's  Ben-  Poole,  8  Beav.  (U.  S.)  75, 

evolent  Society,  4  Am.  Dec.   (Pa.)  "  1  Ballinger  Anno.  Codes  and  Stats., 
453.  Wash.,  sec.  4255. 

"  Atty.    General    v.    Corporation    of 
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A  court  may  reinstate  an  officer  where  those  exercis- 
ing the  power  of  removal  have  acted  dishonestly,  arbi- 
trarily or  corruptly,  though  they  had  the  legal  power  of  re- 
moval. The  proper  procedure  for  obtaining  reinstatement 
to  office,  where  the  power  of  removal  is  wrongfully  exer- 
cised is  by  mandamus/^  Where,  however,  equitable  prin- 
ciples are  involved,  as  in  the  dishonest  or  corrupt  removal 
of  an  officer  by  trustees  under  their  power  in  trust,  equity 
will  take  jurisdiction. 


CHAPTER  XVm. 

FOREIGN  CORPORATIONS. 

§116.  Definition  and  Nature. 

117.  Status — Comity. 

118.  Property  and  Contract  Rigtits. 

119.  Riglit  to  Sue  and  to  Be  Sued. — Jurisdiction. 

§116.  Definition  and  Nature. — ^A  foreign  corporation, 
as  distinguished  from  a  domestic  corporation,  is  a  corpora- 
tion created  by  or  under  the  laws  of  some  country  or  state 
other  than  that  wherein  it  is  transacting  its  business.  ^ 

The  term  * 'foreign  corporation"  is  used  indiscrimin- 
ately to  mean  extra-state  corporation, — or  a  corporation 
organized  under  the  laws  of  another  state  of  the  Union;  and 
"alien  corporation"  is  often  used  to  signify  a  corporation 
organized  under  the  laws  of  a  foreign  country.  The  fact 
that  the  majority  of  the  stock  of  a  corporation  is  owned  by 
non-residents  of  the  state  in  which  the  corporation  is  or- 
ganized does  not  make  the  corporation  a  foreign  corpora- 
tion as  to  the  latter  state.  ^  Nor,  on  the  other  hand,  is  a  cor- 
poration, the  stockholders  of  which  are  residents  of  one 
state  but  which  is  organized  under  the  laws  of  another  state 
or  country,  a  domestic  corporation  as  to  the  former  state. 

§117.  Status — Comity. — In  nearly  all  of  the  states  an 
extra-state  corporation  is,  under  prescribed  conditions, 
given  the  same  power  as  a  domestic  corporation,  and  in 
some  of  the  states  an  alien  corporation  is  given  the  power 
to  purchase  and  hold  real  property  the  same  as  an  extra- 
state  corporation.  ^    While,  strictly  speaking,  a  corporation 

"  Fuller      T.      Plainfield       Academic  *  Mo.   Lead  Min.   &   Smelting  Co.   t. 

School,  16  Conn.  532.  Reinhard,  35  Am.  State  (Mo.)  746. 

*  Daly  V.  National  Life  Insurance  Co.,  *  Mo.   Lead  Min.   &   Smelting  Co.   v. 

64  Ind.  1;   Graham  v.  Boston  etc.  Reinhard,  supra. 

R.  Co.,  118  U.  S.  161. 
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can  have  no  existence  beyond  the  limits  of  the  sovereignty 
by  which  it  was  created,  it  has  the  power,  subject  to  the 
limitations  in  its  incorporation  papers  and  the  general  laws 
of  its  state,  to  engage  in  business  and  to  maintain  suits  in 
other  states,  through  its  agents,  with  the  express  or  implied 
consent,  as  above  indicated,  of  such  other  states. 

Corporations  created  by  Congress,  in  the  exercise  of 
its  legislative  powers  for  the  entire  United  States,  are  re- 
garded as  domestic  and  not  as  foreign  corporations  in  the 
states/  A  domestic  corporation  is  not  rendered  foreign 
by  a  subsequent  incorporation  under  the  federal  statutes.'* 

The  right  of  a  corporation  created  in  one  state  to  do 
business  and  make  contracts  in  the  full  enjoyment  of  its 
powers  in  another  state,  is  a  right  based  upon  comity  or 
public  courtesy  between  the  states,  and  this  comity  may 
be  extended  in  such  terms  and  upon  such  conditions  as  each 
state  may  see  fit  to  impose.^  The  law  of  comity  is  based 
upon  the  common  law  and  is  given  the  same  effect  by  the 
courts  as  is  given  to  any  other  rule  of  the  common  law/ 
The  effect  of  the  principle  is  that  when  a  foreign  corpora- 
tion enters  another  state  or  country  without  objection  of 
such  state  or  country,  and  undertakes  to  do  business  there- 
in, it  is  amenable  to  the  laws  of  that  state  or  country  and 
subject  to  the  jurisdiction  of  its  courts  in  the  same  manner 
as  a  domestic  corporation/  But  where  a  Pennsylvania 
corporation  was  chartered  to  do  business  anywhere  "except 
t  lie  state  of  Pennsylvania,"  it  was  held  by  a  Kansas  court 
that  it  could  not  do  business  in  the  state  of  Kansas.  ^ 

§118.  Property  and  Contract  Rights. — Express  statu- 
tory authority  is  not  necessary  to  give  a  corporation  the 
right  to  acquire  and  hold  real  and  personal  property  within 
a  state  foreign  to  that  of  its  organization.  Except  in  so  far 
as  its  powers  may  be  restricted  by  its  incorporation  ar- 
ticles and  by-laws,  a  corporation  has  the  power  to  acquire 
and  hold  real  and  personal  property  by  conveyance,  devise 
or  bequest  in  another  state  than  that  by  which  it  was  cre- 
ated, provided  there  is  no  express  prohibitory  statute  or 

*Daly  V.  National  Life  Ins.  Co.,  ante.  v.  Colo.  Springs  Co.,  100  U.  S.  55. 

•  Texas  etc.  R.  Co.  v.  Weatherby,  92  Hiskey  v.   Pac.   State  Sav.   etc.   Co., 

S.  W.  Rep.  (Tex.)  58.  76  Pac.  Rep.    (Utah)    20. 

•Ducat  V.   City   of   Chicago,    95   Am.  "Land    Grant   Rwy.    &   Trust   Co.    v. 

Dec.  (III.)  529.  Coffee    County    Commrs.,    6    Kan. 

*Bard  v.  Poole,  12  N.  Y.  495;  Cowell  245. 
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definite  state  policy  to  the  contrary/^  Many  of  the  states 
now,  by  express  statutory  enactment,  permit  foreign  cor- 
porations to  acquire  and  hold  real  estate  either  for  general 
or  for  certain  stated  purposes.^^ 

The  power  of  a  corporation  to  own  and  hold  property 
in  other  states  involves  the  right  to  execute  contracts  in 
those  states.  Contracts  made  or  to  be  performed  in  other 
than  the  domestic  state  will  be  held  valid  if  they  are  within 
the  scope  of  the  powers  conferred  upon  the  corporation  by 
the  law  of  the  state  of  its  organization  and  are  not  prohib- 
ited by  the  law  of  the  state  of  their  execution  or  perform- 
ance/^ 

A  corporation  can  not  lawfully  acquire  and  hold  real 
or  personal  property  nor  take  contracts  in  another  state,  if 
such  acts  are  contrary  to  the  laws  of  the  state  of  its  crea- 
tion, or  are  inconsistent  with  the  provisions  of  its  articles 
of  incorporation  paper /^ 

§119.    Right  to  Sue  and  to  Be  Sued — Jurisdiction. — 

Whenever  a  foreign  corporation  has,  within  the  state  of  its 
creation,  the  power  to  make  contracts  and  to  acquire  and 
hold  property,  it  has  the  same  right  of  action  at  law  and  in 
equity,  based  upon  such  contracts,  or  the  acquisition  and 
ownership  of  property,  as  that  which  is  afforded  by  the 
state  having  jurisdiction,  to  its  own  citizens. 

The  same  rule  is  applicable  to  the  right  to  sue  a  foreign 
corporation,  but  the  courts  of  a  state  can  not  acquire  juris- 
diction of  an  action  at  law  or  of  a  suit  in  equity  against  a 
foreign  corporation  so  as  to  render  a  personal  judgment 
against  it,  unless  personal  service  upon  the  proper  corpor- 
ate officer  can  be  had  in  that  state.  In  actions  in  rem — 
against  property — ^however,  the  weight  of  authority  is  that 
proceedings  may  be  had  and  judgment  rendered  against  a 
foreign  corporation  if  there  has  been  service  by  publica- 
tion.^^ 

**  Craig  V.  Leschen  etc.  Rope  Co.,  87  67  Ind.  549;   Emerson  v.  Machine 

Pac.   Rep.    (Colo.)    1143;    Blodgett  Co.,  16  N.  W.  Rep.  (Mich.)  182. 

V.  Lanyon  Zinc  Co.,  120  Fed.  Rep.  "Alliance  Trust  Co.    v.    Wilson,    59 

893.  Pac.  Rep.  (Kans.)   177;  Schmitt  v. 

**  Columbus    Buggy    Co.     v.     Graves,  Mahoney,   82   N.  W.   Rep.    (Nebr.) 

108  111.  459.  99. 

"  Whitman   Gold    &     Mining    Co.     v.  "  Bank  of  U.   S.   v.   Merchants  Bank 

B9,ker,  3  Nev.  386.  of  Baltimore,    1   Rob.    (Va.)    573; 

"Lumber  Co.  v.   Chappell,   56   N.  B.  Pennoyer  v.  Neff,  95  U.  S.  714. 
Rep.    (m.)    794;    Smith  v.   Little, 
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QUIZZER. 

QUALIFICATION,    ELECTION    AND   TENURE. 

1-§102.    What  are  the  governing  boards  of  different  cor- 

(a)  porations  called? 

2-  Where  may  provision  be  made   to  reulate   the 

eligibility  of  the  goevrning  boards'? 
2-  Where  may  provision  be  made  to  regulate  the 

eligibility  of  the  governing  boards'? 
4.  Generally  must   a  director  be   a   stockholder? 

What  is  the  custom  as  to  this  requirement? 
5-(b)       How  is  the  election  of  directors  controlled?   Who 

may  vote  at  such  elections? 

6-  May  the  election  of  directors  be  dispensed  with^ 

In  case  it  is  attempted  to  be,  what  is  the  rem- 
edy? 

7-  May  mandamus  be  employed  where  the  rights 

involved  are  not  public? 

8-  As  a  rule  where  must  the  election  of  directors  be 

held? 

9-  If  the  corporation  has  more  than  one  domicile, 

where  may  the  election  be  held? 

10-  What  is  the  usual  provision  as  to  time  of  election 

and  notice? 

11-  Can  statutes  so  providing  be  superseded  by  by- 

laws? 

12-  What  is  the  common  law  rule  as  to  what  consti- 

tutes a  quorum?    Is  this  rule  applicable  to  all 
corporations? 
13- (c)       What  is  the  usual  statutory  provision  as  to  tenure 
of  office? 

14-  May  this  be  regulated  by  by-law? 

15-  Can  directors  enlarge  the  term  of  office  contrary 

to  the  incorporation  paper  and  the  wishes  of 
stockholders? 

16-  Is  an  office  vacant  in  case  the  election  is  not  held 

at  the  proper  time? 

17- (d)  What  is  the  rule  as  to  the  validity  of  acts  of  de 
facto  directors? 

18-  What  were  the  facts  and  holding  in  Packets  Des- 

patch Line  v.  Bellamy  Manuf  acturiug  Co.  ? 
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19-  What  facts  may  make  one  a  director  de  facto? 

Is  this  applicable  to  other  corporate  offices'? 

What  facts  are  essential? 
20- (e)        Where  substantial  rights  are  affected  because  of 
'  bad  faith  in  the  election,  what  is  the  remedy? 

21-  What  general  presumption  exists  as  to  legality 

of  corporate  acts? 

22-  Have  courts  of  equity  any  jurisdiction  over  elec- 

tion contests? 

23-  Will  injunction  be  granted  to  restrain  directors 

from  exercising  their  pretended  authority? 

24-§103.  Who  is  the  presiding  officer  at  stockholders  meet- 
ings? 

25- (a)  Is  the  president's  presence  always  necessary  at 
directors'  meetings? 

26-  How  is  his  election  and  tenure  of  office  usually 

provided  for? 

27-  By  and  from  what  corporate  body  is  he  usually 

selected?    Is  his  consent  necessary  and,  if  so, 
must  it  be  by  formal  acceptance  ? 

28-  What  is  generally  his  term  of  office? 

29- (b)       What  is  the  nature  of  the  office  of  vice  president? 

30-  What  is  the  manner  of  his  election  and  term  of 

office? 

31-  Is    there    ever    more    than    one    vice-president 

elected? 
32-§104.    In  the  nature  of  things,  how  must  a  corporation 

act? 
33- (a)        What   is   the   general   principle   governing   the 

power  of  a  corporation  to  appoint  agents? 

34-  How  may  the  appointment  be  made? 

35-  May  a  corporation  be  estopped  to  deny  agency,  or 

ratify  an  unauthorized  act? 
36- (b)        What  person  is  generally  considered  the  man- 
aging agent  of  a  corporation? 

37-  What  is  the  status  of  a  managing  agent? 

38-  What  body  may  determine  the  tenure  of  office 

of  a  corporate  agent? 

39- (c)  How  may  subordinate  or  special  agents  be  ap- 
pointed? 

40-  What  can  you  say  as  to  the  general  rules  govern- 

ing the  conduct  of  an  agent  of  a  corporation? 
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FUNCTIONS  AND  POWERS. 

1-§105.  What  is  the  relative  power  of  the  board  of  direc- 
(a)  tors  of  a  corporation? 

2-  What  is  the  common  law  power  of  the  board  of 

directors  ? 

3-  What  determines  the    extent    of    the    modern 

board's  powers!    How  must  it  act? 

4-  Can  a  majority  of  the  board  act,  and  if  so,  how? 

5-  May  a  single  director  act  as  agent  for  the  corpor- 

ation? 

6-  Does  the  board  of  directors  possess  implied  pow- 

ers? 

7-(b)  What  can  you  say  as  to  the  extent  of  powers  of 
the  board  of  directors  under  statutory  provi- 
sions ? 

8-  Can  the  directors  assume  powers  vested  in  stock- 

holders by  statute?  Can  they  make  or  alter 
by-laws  without  legislative  permission?  Can 
they  do  any  act  divesting  the  corporation  of  all 
its  property?  Can  they  delegate  their  pow- 
ers? 

9-§106.  Does  the  office  of  president  alone  confer  any 
(a)  power  to  bind  the  corporation? 

10-  May  special  power  be  conferred  upon  the  presi- 

dent; if  so,  how? 

11-  In  what  case  has  the  president  especially  wide  au- 

thority? 

12-  Give  three  instances  in  which  powers  have  been 

implied  in  a  corporate  president? 

13-  Is  it  ever  necessary  to  prove  the  authority  of  the 

president  ? 

14-  What  is  the  best  evidence  to  prove  such?    Is 

parol  evidence  admissable? 
15- (b)        WTien  may  the  vice  president  assume  the  duties 
of  president?    Are  formal  proceedings  neces- 
sary? 

16-  Give  the  facts  of  a  case  in  which  the  court  held 

that  authority  assumed  by  the  vice  president 
was  warranted. 

17-  How  may  the  vice  president  derive  his  authority? 

18-  What  can  you  say  as  to  the  extent  of  his  author- 

ity? 
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19-§107.    What  is  the  law  as  to  notice  of  a  corporate  agent's 

authority? 
20- (a)       Are  strangers  to  the  corporation  bound  to  take 

notice  whether  the  agent  has  rightfully  used  his 

authority? 
21-  What  does  a  grant  of  general  powers  to  an  agent 

carry  with  if? 
22- (b)        What  is  the  managing  agent  often  denominated? 

23-  What  is  his  status  as  concerns  the  corporation? 

24-  Can  authority  to  do  particular  acts  be  extended 

to  acts  of  a  different  nature  ? 
25- (c)       What  is  the  extent  of  authority  of  subordinate 
and  special  agents? 

26-  Do  their  powers  differ  from  those  of  an  ordinary 

agent  in  so  far  as  their  authority  is  concerned? 

27-  To  what  extent  is  a  person  required  to  take  notice 

of  the  authority  of  such  an  agent  ? 


RIGHTS,  DUTIES  AND  LIABELITIES. 

1-§108.     In  this  country,  have  directors  any  common  law 
(a)  rights  and  duties  ? 

2-  Upon  what  does  the  theory  that  the  directors  are 

agents  rest? 

3-  Have  directors  any  individual  rights  as  such? 

If  so,  what? 

4-  How  does  liability  of  directors  arise,  and  how  is 

it  regulated? 
5-(b)        What  is  the  supreme  power  in  a  corporation? 

6-  1.        What  rights  has  the  board  of  directors  which  are 

not  subject  to  the  dictation  of  the  stockholders? 

7-  Enumerate  some  of  the  powers  of  the  board  of  di- 

rectors as  a  body. 

8-  2.        In  general,  what  are  the  duties  of  corporate  di- 

rectors ? 

9-  What  is  the  nature  of  the  position  of  a  director? 

10-  Will  a  director  be  permitted  to  purchase  corpor- 

ate assets? 

11-  When  do  such  transactions  become  imassailable? 

12-  What  degree  of  care  is  required  of  directors  in 

lending  corporate  funds? 
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13-  To  whom  are  they  responsible  for  misappropria- 

tion? 

14-  In  case  of  fraud  by  directors  what  relief  exists 

to  the  corporation  or  stockholders  ? 

15-  3.        Upon  what  common  law  rule  does  liability  of 

directors  for  negligent  or  unauthorized  acts'? 

16-  Explain  the  two-fold  liability  of  directors. 

17-  May  directors  be  jointly  liable  with  the  corpora- 

tion ?    In  what  case  may  this  liability  exist  ? 

18-  What  is  the  weight  of  authority  as  to  liability  for 

wrongful  acts  on  the  part  of  directors'? 

19-  Are  innocent  directors  liable  for  the  mis-deeds  of 

their  co-directors? 

20-  Upon  what  does  the  degree  of  care  required  in 

misfeasance  by  directors  depend? 

21-  Are  directors  required  to  know  all  the  details  of 

corporate  affairs? 

22-  What  is  the  rule  as  to  liability  for  damages  aris- 

ing from  mere  mistakes  of  judgment  when  di- 
rectors are  clothed  with  discretion? 

23-  What  were  the  facts  and  decision  in  McKee  v. 

Chautauqua  Assembly  et  al  ? 

24-  Are  directors  liable  for  mere  mismanagement  of 

corporate  business  ?    If  not  made  so  by  statute 
or  incorporation  paper? 
25- §109.     Is  there  any  restriction  upon  the   right   of  the 
(a)  president  of  a  corporation? 

26-  1.        Has  a  president  and  manager  more  rights  than 

one  who  acts  as  president  only? 

27-  Is  the  determination  of  the  president's  right  a 

question  of  fact  or  law  ? 

28-  When  are  legal  rules  applied  in  this  determina- 

tion? 

29-  Has  the  president  the  prior  right  to  preside  at 

directors'  meetings. 

30-  Are  his  powers  ever  held  to  be  those  of  a  general 

manager? 

31-  2        What  can  you  say  as  to  the  liability  of  a  corpor- 

ate president? 
32- (b)       What  can  you  say  as  to  the  rights  and  duties  of 

1.  the  vice  president? 

33-  What  presumption  of  law  exists  in  favor  of  the 

corporate  acts  of  the  vice  president? 
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34-  What  effect  has  the  acceptance  by  directors  upon 

a  contract  entered  into  by  the  vice  president 
without  authority? 

35-  2.        What  can  you  say  as  to  the  personal  liability  of 

the  vice  president  for  an  unwarranted  assump- 
tion of  authority? 

36-§110.  How  are  the  rights  and  duties  of  corporate 
agents  determined? 

37- (a)  In  a  general  way,  what  is  the  duty  of  a  general 
manager  to  his  corporation? 

38- (b)  Upon  what  theory  does  the  agent's  liability  rest? 
Does  his  status  as  agent  differ  from  that  of  an 
agent  of  a  private  individual? 

39-  To  whom  is  the  agent  liable  for  non-feasance? 

For  misfeasance? 

40-  When  the  agent  acts  within  his  authority,  is  the 

corporation  liable  for  his  fraud? 


REMOVAL. 


1-§111.  In  whom  rests  the  power  of  removal  of  direc- 
tors? Is  that  power  purely  statutory  or  is  it 
implied? 

2-  Did  the  right  exist  at  common  law?    Can  the  as- 

sistance of  courts  be  invoked  for  such  purpose  ? 

3-  Must  the  corporation  suffer  for  the  acts  of  the 

board  of  directors   if   such   board   is   legally 

elected  and  assembled? 
4-§112.    When  the  director's  term  of  office  is  fixed  what 

is  the  rule  as  to  his  removal? 
5-  What  is  the  rule  as  to  removal  of  ministerial 

officers? 
6- §113.    What  are  the  most  common  grounds  for  removal 

for  cause? 

7-  What  is  the  status  of  an  officer  holding  office 

under  an  illegal  election? 

8-  What  acts  amount  to  neglect  of  duty? 

9-  Is  a  single  or  casual  non-attendance  at  corporate 

meetings  sufficient  ground  for  removal? 

10-  When  must  the  incapacity  arise? 

11-  Is  the  holding  of  two  inconsistent  offices  ground 

for  removal? 
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12-  If  an  infamous  crime  is  not  directly  related  with 

the  duties  of  an  officer,  what  must  take  place 
before  the  corporation  has  power  to  remove 
him  therefor? 

13-  Is  this  the  rule  in  case  the  crime  is  connected 

with  his  corporate  duties? 
14-§114.    What  must  be  the  nature  of  action  taken  by  the 
corporation  to  remove  a  corporate  officer? 

15-  In  case  the  office  is  in  the  natiu'e  of  a  franchise, 

what  steps  must  be  taken  to  remove  an  officer 
therefrom? 

16-  What  has  been  held  a  sufficient  exercise  of  the 

power  of  removal  to  make  the  removal  valid? 

17-  What   vote   is   required   to   legally   remove   an 

officer? 

18-  As  a  general  rule,  can  directors  remove  one  of 

their  own  number?    What  do  statutes  some- 
times provide  as  to  this? 
19-§115.    Wherein  lies  the  power  to  reinstate  an  officer? 

20-  When  may  a  court  reinstate  an  officer? 

21-  What  is  the  proper  procedure? 

22-  When  will  equity  take  jurisdiction  to  reinstate? 


FOREIGN  CORPORATIONS. 

1-§116.    What  is  a  foreign  corporation? 

2-  How  is  the  term  "foreign  corporation"  com- 

monly used? 

3-  •       If  the  majority  of  the  stock  is  owned  by  non- 

residents is  the  corporation  a  foreign  cor- 
poration? 

4r  If  a  corporation  is  organized  in   another   state 

than  that  in  which  the  stockholders  live,  does 
the  corporation,  by  reason  of  such  fact,  become 
a  resident  of  the  latter  state? 

5-§117.  What  powers  are  given  extra-state  and  alien 
corporations  in  nearly  all  the  states? 

6-  What  general  powers  has  every  corporation  in 

other  states  than  that  of  its  incorporation? 

7-  What  restrictions  may  there  be? 

8-  Are  corporations  created  by  Congress  domestic 

or  foreign  as  regards  each  of  the  states? 
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9-  Is  a  domestic  corporation  rendered  foreign  by 

its  re-incorporation  under  the  federal  statutes'? 

10-  What  is  the  meaning  of  comity? 

11-  May  state  comity  be  extended? 

12-  Upon  what  is  the  law  of  comity  based  and  what 

effect  is  given  it  by  the  courts? 

13-  When  a  foreign  corporation  enters  another  state 

or  country  and  undertakes  to  do  business 
therein,  does  that  state  acquire  jurisdiction 
over  it? 

14-  If  one  state  creates  a  corporation  but  prohibits 

it  from  doing  business  in  the  state  of  its  cre- 
ation, will  the  corporation  be  permited  to  do 
business  in  another  state? 
15- §118.  Is  express  statutory  authority  necessary  to  give 
a  foreign  corporation  the  right  to  acquire  and 
hold  real  and  personal  property? 

16-  What  restrictions  may  there  be  upon  this  right? 

17-  What  right  is  involved  in  the  power  of  a  corpora- 

tion to  own  and  hold  property  in  another  state? 

18-  Will  contracts  made  or  to  be  performed  in  other 

than  the  state  of  incorporation  be  held  valid 
in  such  states? 

19-  What  limitations  are  there  to  the  right  of  a  cor- 

poration to  hold  property  and  make  contracts 
in  another  state? 
20- §119.    What  is  the  rule  as  to  the  right  of  action,  in  law 
or  equity,  of  a  foreign  corporation? 

21-  Is  the  same  rule  applicable  to  the  right  to  be 

sued? 

22-  Where  must  personal  service  be  had  upon  a  for- 

eign corporation  in  order  to  uphold  a  personal 
judgment  against  it? 

23-  WTien  is  service  by  publication  sufficient  to  allow 

judgment  as^ainst  a  foreign  corporation? 
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